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A. INTRODUCTION

[1] On June 20, 2022, the defendants Krista Zdyb and Natasha Vettraino (collectively, the
“defendants”) brought an application under s. 42(1) of the Substitute Decisions Act, 1992,
S.0. 1992, c. 30 (“SDA”) (CV-22-31134 as amended on January 5, 2023), compelling the
plaintiff, Peter Cusimano, to pass accounts in his personal capacity and as Michele Riggi’s
(“the deceased”) sole Power of Attorney for Property (“POA” or “attorney’’) from January
30, 2020, to September 18, 2021.
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On September 27, 2022, the plaintiff filed an application dated October 12, 2022, seeking
to pass his accounts and claiming compensation of $133,952.08, less $20,731 in pre-taken
compensation, for a net amount of $106,594.99 owing.

At this time, the original assets total in the plaintiff’s original accounts was $1,598,313.47.
This is the sum of the $1,456,109.93 in the Canadian Account, the $50,890.68 in the US
Account, and the $91,312.86 in the RRIF account.

The defendants filed a Notice of Objection to Accounts dated October 26, 2022. In their
subsequent Response to the plaintiff’s Reply to the Notice of Objection, dated April 3,
2023, the defendants confirmed that the only remaining issue in dispute pertained to the
quantum of the plaintiff’s claim for compensation.

The plaintiff abandoned the application against the respondent Gina Amato, as Executor
and Trustee of the Estate of the Deceased by way of a Notice of Abandonment dated May
8, 2023.

On consent, the application was converted to an Action by order of Howard J., dated
January 4, 2023, and the matter set down for a trial.

BMO Trust Company (“BMO?”) is the appointed estate trustee for the deceased’s estate and
is taking no part in this proceeding.

On May 3, 2023, the plaintiff created new accounts as POA claiming $97,116.92 in
compensation less $20,731 in pre-taken compensation, for a net amount of $76,385.93.

B. THE BACKGROUND FACTS

[9]

[10]

[11]

[12]

[13]

My review of the background evidence is limited to those facts that are admissible,
significant to the central issues, or that provide context necessary to appreciate and
determine the relevant issues.

On August 6, 2013, a will for the deceased was executed. The will was drafted by Anthony
Mariotti. The will leaves one share of the deceased’s estate to his sister, Gina, and one
share of the estate to his common law spouse, Gail Growe. Should Gail predecease the
deceased, Gail’s interest passes to her adult children (who are the deceased’s stepchildren),
the defendants, Krista and Natasha. Krista and Natasha are the only parties to have objected
to the plaintiff’s accounting.

The will stipulated that Gail had a life interest in the deceased’s principal residence and
upon Gail’s death the residence would “fall into the residue” of the deceased’s estate.

The deceased and his sister Gina are the plaintiff’s first cousin.

The plaintiff believed that another will may have been drafted in 2017, possibly among
others. However, there is no evidence before me of any will other than the one dated 2013.
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On December 19, 2018, a POA was executed by the deceased. Gail and the plaintiff were
to act “jointly and severally.”

On January 30, 2020, Gail died. The plaintiff began acting as sole POA for the deceased.

On February 10, 2020, the plaintiff sought legal advice regarding the POA from the law
firm Mousseau, DeLLuca, McPherson and Prince LLP (“Mousseau”).

On May 5, May 28, and June 10, 2020, and January 5, 2021, the plaintiff provided Richard
Hallett, with $230,000, $70,000, $50,000 and $60,000 respectively of the deceased’s funds
as a “loan.”

On October 6, 2020, the plaintiff received funds from the closing of the sale of the
deceased’s home. The sale price was $433,000.

On November 2, 2020, the plaintiff paid $203,783.40 to Orianna Riggi, who was married
to Pietro Riggi, the plaintiff’s first cousin, now deceased, which represented half of the
house funds.

On August 16, 2011, Pietro remised, released, and discharged the deceased from any
interest he or his heirs ever had, have, or may have, which the plaintiff knew, at the time
the house funds were transferred to Gina and Orianna. Orianna was not a beneficiary in the
will.

On November 19, 2020, the plaintiff paid $203,863.40 to Gina representing the other half
of the house funds.

On January 1, 2021, a promissory note for $410,000 was signed by Hallett.
On February 3, 2021, the plaintiff paid himself $20,731 for POA compensation.
On September 18, 2021, the deceased died.

On February 1, 2022, llias Kirtsis of Mousseau, now representing Gina, sent
correspondence to Natasha advising that she was a beneficiary of the deceased’s estate.

On March 17, 2022, Mariotti corresponded to Kirtsis requesting a full accounting for the
plaintiff from the date of Gail’s death to the date of the deceased’s death. The request
included full particulars of the personal loan given to Hallett in the amount of $410,000 all
together, with a statement of disposition of the proceeds of sale for the home of the
deceased.

On June 20, 2022, the defendants filed a Notice of Application bearing court file number
CV-22-31134 (the “Application”) to, inter alia, compel the plaintiff to pass his accounts.

By order of Raikes J. dated August 16, 2022, in the Application, the plaintiff was compelled
to produce his accounting and banking documents, on or before September 15, 2022.
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By order of Carroccia J. dated September 27, 2022, the plaintiff was compelled to
commence an Application to Pass his accounts on or before October 18, 2022. The order
also reads that the plaintiff had “produced his accounts in court passing form to the
Defendants, and the Defendants did not approve the accounting and desired a formal
passing of accounts.”

On October 11, 2022, the plaintiff issued his Application to Pass Accounts. All
compensation was claimed at full SDA guideline rates.

Of the total compensation of $133,952.08, the plaintiff charged $47,949.41 on original
assets, comprising $43,683.30 from the Canadian account, $2,739.39 from the RRIF
account, and $1,526.72 from the U.S. account. Additional charges included: 1) a care and
management fee of $11,126.82; 2) $12,300 related to the loan to Hallett; 3) a $28,126.55
“distribution fee” for assets remaining in the estate upon assuming his role as attorney; 4)
$6,113.50 for compensation on the transfer of house funds to Orianna and Gina; and 5)
$15,465.07 for HST. The plaintiff also paid himself $4,760 for work performed at the
deceased’s residence.

On October 26, 2022, the respondent filed a Notice of Objection to Accounts.

On November 9, 2022, the plaintiff disclosed that he deposited a total of $408,000.41 into
the trust account of Mousseau in a Response to Request to Admit.

On November 30, 2022, the plaintiff replied to the Notice of Objection to Pass Accounts.

By order of Rady J. dated January 17, 2023, in the Application:

a. BMO was immediately appointed executor and trustee of the deceased’s Estate.

b. Gina’s application for a Certificate of Appointment of Estate Trustee was
dismissed.

C. The defendants were precluded from making an application for Certificate of

Appointment of Estate Trustee.

d. BMO was entitled to apply for a Certificate without security.

e. Gina was entitled to the return of the bond fee in the amount of $17,600.

f. Gina and her solicitors were to provide BMO details of the estate assets in her
possession.

g. Mousseau was to pay to the defendants $408,783.41 in connection with the house

fund transfer issue and the Hallett loan as an interim distribution to the defendants
towards their interest in the estate, which relieved the defendants of any claim to
those proceeds.
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h. The Hallett loan was assigned to Gina.
I. The Application was dismissed against Gina except for costs.
J. The Application was dismissed as against the plaintiff except for costs.

On January 25, 2023, the plaintiff was questioned at examinations and admitted that the
deceased was not capable of making decisions for himself between January 30, 2020, and
September 18, 2021.

By order of Dube J. dated March 21, 2023, in the Application:

a. No costs were payable in the Application by the plaintiff and the Application was
dismissed in its entirety against the plaintiff.

b. Costs against Gina were to be decided at another date.
On April 3, 2023, the defendants filed a final Notice of Objections to Accounts.

On May 3, 2023, the plaintiff subsequently filed a Supplementary Application Record to
Pass Accounts with a new Statement of Accounts, which included a new Statement of
Proposed Compensation in which he reduced his claim for compensation to $97,116.92.

The revised compensation claims excluded amounts previously sought for the distribution
of house sale proceeds ($6,113.50), HST ($15,465.07), the loan to Hallett ($12,300), and
most of the compensation on original assets, which had totalled $43,683.30. The plaintiff
had added a new claim of $19,934.08 for various investment transactions, categorized as
capital receipts, and maintained a claim for distribution fees in the amount of $28,570.26.

With respect to the plaintiff’s revised accounts, the defendants acknowledge that the
Canadian Revenue Receipts and Disbursements, as well as the U.S. Revenue Receipts and
Disbursements, are prima facie eligible for commission under the SDA guidelines.
However, they do not consent to a 3 percent commission rate on these or several other
transactions.

C. LEGAL ISSUES

[42]

The issues in this Action are as follows:

1) Issue One: In light of the defendants’ Notice of Objection dated April 3, 2023, is the
court able to grant an unopposed judgment approving the passing of accounts sought
by the plaintiff’s Notice of Application to Pass Accounts pursuant to r. 74.18(8.5) of
the Rules of Civil Procedure, R.R.O. 1990, Reg. 194?

2) Issue Two: Should the plaintiff receive commission compensation for his alleged
distribution fees?
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3) Issue Three: Was the sale of the house and transfer of the proceeds and the personal
loan to an acquaintance proper?

4) Issue Four: In the first Statement of Accounts was the initial categorization of assets
as “original assets” and compensation received therefrom proper?

5) Issue Five: In the circumstances, what should the plaintiff’s compensation ultimately
be?

D. LEGAL PRINCIPLES

[43] Sections 32 and 38 of the SDA codify the obligations and standard of care of an attorney.
Section 32 states:

A guardian of property is a fiduciary whose powers and duties shall be
exercised and performed diligently, with honesty and integrity and in good
faith, for the incapable person's benefit.

[44] The court in Zimmerman v. McMichael Estate, 2010 ONSC 2947, 103 O.R. (3d) 25,
reaffirmed that POAs share the same three principled duties that a trustee of a trust does,
at para. 30:

A trustee of a trust owes the same duties of loyalty, prudence and good faith
that an attorney for property does pursuant to the S.D.A.: Banton v. Banton,
[1998] O.J. No. 3528, 164 D.L.R. (4th) 176 (Gen. Div.), at paras. 151 and 152.
As a fiduciary, a trustee has three principal duties:

(@) to carry out the terms of the trust with honesty and due care and
attention;

(b) to personally carry out the responsibilities entrusted to him or her and
not to delegate those responsibilities; and

(c) to ensure that his own interests do not conflict in any way with his duty
to the beneficiaries that he serves.

[45] Pursuanttos. 32 (7) and (8) of the SDA, a POA who chooses to seek compensation under
the SDA will be held to a higher standard of care than a POA who does not take
compensation and their transactions will, correspondingly, be scrutinized more heavily:

Standard of care
(7) A guardian who does not receive compensation for managing the
property shall exercise the degree of care, diligence and skill that a person

of ordinary prudence would exercise in the conduct of his or her own affairs.

Same
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(8) A guardian who receives compensation for managing the property shall
exercise the degree of care, diligence and skill that a person in the business
of managing the property of others is required to exercise.

[46] The POA bears the onus of proof for passing of accounts to demonstrate that their conduct
was up to the standard of reasonable care. More specifically, in Volchuk Estate v. Kotsis,
[2007] O.J. No. 2860, Brockenshire J. said this about a person acting under a POA, at para.
14:

... Under rule 74.16 of the Rules of Civil Procedure, and under s. 42 of
the Substitute Decisions Act, 1992, S.0O. 1992, c. 30 as well as the general
rules of the common law and equity, as developed originally in the probate
courts, the onus is on persons acting under a Power of Attorney to produce
a detailed accounting of all that was done under the Power of Attorney,
showing everything was up to the standard of reasonable care, such as a
typically prudent person would exercise in managing his or her own affairs,
and particularly that everything done was not contrary to the interests of the
donor of the Power of Attorney. Under these general rules, and special rules
relating to gifts, undue influence, etc., the onus is on the person holding the
Power of Attorney to satisfy the court, and if unable to, the court has power
to order reimbursement and/or damages.

[47] The standard of proof used for passing of accounts is the balance of probabilities: see
Volchuk, at para. 160.

[48] The compensation provisions for POAs are contained in ss. 40(1) to (3) of the SDA, which
states:

(1) A guardian of property or attorney under a continuing power of
attorney may take annual compensation from the property in
accordance with the prescribed fee scale.

(2) The compensation may be taken monthly, quarterly or annually.

(3) The guardian or attorney may take an amount of compensation greater
than the prescribed fee scale allows,

(@) in the case where the Public Guardian and Trustee is not the
guardian or attorney, if consent in writing is given by the Public
Guardian and Trustee and by the incapable person’s guardian of the
person or attorney under a power of attorney for personal care, if
any; or

(b) in the case where the Public Guardian and Trustee is the guardian
or attorney, if the court approves.
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[49] Compensation for POAs is set out in Ontario Regulation 26/95, at s. 1:

1. For the purposes of subsection 40 (1) of the Act, a guardian of property or
an attorney under a continuing power of attorney shall be entitled, subject to
an increase under subsection 40 (3) of the Act or an adjustment pursuant to a
passing of the guardian’s or attorney’s accounts under section 42 of the Act,
to compensation of,

(a) 3 per cent on capital and income receipts;
(b) 3 per cent on capital and income disbursements; and

(c) three-fifths of 1 per cent on the annual average value of the assets as a care
and management fee.

[50] More specifically under s. 42(8) of the SDA, the court can conduct an inquiry on its own
initiative, which includes:

42(8) In an application for the passing of the accounts of a guardian of
property the court may, on motion or on its own initiative,

(a) adjust the guardian's compensation in accordance with the value of the
services performed;

[51] Inany event, the percentage under the SDA is only a guideline and, as indicated above, is
subject to adjustments under s. 42. As explained by Zelinski J. in Sworik (Guardian of) v.
Ware, [2005] O.J. No. 3404, at paras. 119-120:

| am of the view that although an attorney may take such compensation, this
taking is simply that which is permissible and not a statutory determination
of the amount of compensation to which the C.P.A. attorney is entitled as of
right. An attorney is profiting to the extent that compensation taken exceeds
that which is "fair and reasonable for the care, pain, trouble and time
expended”. To conclude that attorneys are entitled, as a minimum, to the
percentages set out in the Regulation does not take into account the prospect,
stipulated in the Regulation, of "an adjustment pursuant to a passing of the ...
attorney's accounts".

Further, s. 90(1)(c) of the SDA is the statutory authority for the Regulation.
That section permits regulations "prescribing a fee scale for the compensation
... of attorneys ...". A scale is defined in the Concise Oxford Dictionary, 7th
Ed., in part, as a "series of degrees, ladder-like arrangement or classification,
graded system.” Patently, this does not contemplate a constant percentage
application without discretion or regard for that which is fair and reasonable.
The percentages, therefore, continue to be guidelines and not statutorily
determined compensation payable in advance.
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[52] | agree with the defendants that the court in Toronto General Trusts Corp. v. Central
Ontario Railway, [1905] O.J. No. 536 (Ont. H.C.), sets out the relevant circumstances that
are considered in fixing the amount of compensation payable to a trustee:

From the American and Canadian precedents, based upon statutory provision
for compensation to trustees, the following circumstances appear proper to be
taken into consideration in fixing the amount of compensation: (1) the
magnitude of the trust; (2) the care and responsibility springing therefrom; (3)
the time occupied in performing its duties; (4) the skill and ability displayed;
(5) the success which has attended its administration.

[53] As Zelinski J. did in Sworik at para. 121, | adopt the approach set out in Jeffrey Estate,
Re. (1990), [1990] O.J. No. 1852, (Ont. Surr. Ct.), where Killeen J. held that percentage
guidelines serve as a preliminary reference for the audit judge, to be cross-checked against
the five-factor framework established in Toronto Trust. This was articulated by Killeen J.,
atp. 179:

To me, the caselaw and common sense dictate that the audit judge should first
test the compensation claims using the “percentages™ approach and then, as it
were, cross-check or confirm the mathematical result against the "five-factors"
approach set out in Re. Toronto General Trust and Central Ont. Railway, supra.
Usually, counsel will, in argument, set out a factual background against which
the five factors can be brought to bear on the case at hand. Additionally, the
judge will consider whether an extra allowance should be made for
management based on special circumstances. The result of this testing process
should enable the judge to determine whether the claims are excessive or not
and, in the result, will enable the judge to make adjustments as required. The
process is not scientific but is not intended to be: in the estate context, it is a
search for an award which reflects fairness to the executor; in a real sense, the
search is for an appropriate quantum meruit award in a unique setting.

[54] This approach was also taken by Strathy J. in Zimmerman, at paras. 111-114.

E. ANALYSIS

[55] Although this matter was set down for trial, neither party called witnesses, including the
plaintiff himself. The evidence consisted of: Exhibit 1, Tabs 1 to 11 of the Compendium
of the Applicant’s Submissions; Exhibit 2, the Joint Book of Evidence; and Exhibit 3, an
Agreed Statement of Facts. The plaintiff’s evidentiary record was minimal, despite bearing
the burden of demonstrating that his conduct met the requisite standard of reasonable care
expected of an attorney seeking compensation.

[56] As elaborated below, I have drawn an adverse inference against the plaintiff for failing to

testify or otherwise provide sufficient evidence regarding his conduct as attorney during
the relevant period. | find that this failure amounts to an implied admission that any
evidence, if presented, would likely have been unfavourable to his position or, at minimum,
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would not have supported it: Law Society of Ontario v. Isaac, 2022 ONLSTH 60 (CanLll),
at paras. 31-32.

[57] The plaintiff initially advanced the defences of res judicata and the existence of a
contractual compensation agreement under the POA instrument but withdrew both part-
way through trial. These and other tactical shifts resulted in a position that was, at times,
unclear or ill-defined, unnecessarily prolonging and complicating these proceedings. For
clarity, the plaintiff’s final position is that set out in their original submissions dated
December 7, 2023, at para. 18, and confirmed in the Reply submissions dated March 14,
2025 - namely, that the sole remaining issue in the passing of accounts is the quantum of
compensation claimed, now totalling $97,116.93 (less $20,731 in pre-taken compensation).

[58] The defendants submit that, due to the plaintiff’s failure to meet the requisite standard of
care as attorney, he should receive no more than $14,879.54 in compensation minus
$20,731 in pre-taken compensation, resulting in a negative balance of $5,851.46.

Issue One: In light of the defendants’ Notice of Objection dated April 3, 2023, is the court able to
grant an unopposed judgment approving the passing of accounts sought by Cusimano’s Notice of
Application to Pass Accounts?

[59] On consent, I will issue an order approving the passing of accounts as sought in the
plaintiff’s Notice of Application.

Issue Two: Should the plaintiff receive commission compensation for his alleged distribution fee?

[60] The defendants contend that the plaintiff improperly applied a 3 percent distribution fee on
estate assets totaling $889,169.18 as of the deceased’s death on September 18, 2021. This
fee amounted to $28,570.26, comprising $26,675.08 from Canadian funds and $1,895.18
from the U.S. funds account.

[61] The defendants argue that the POA lacked authority to charge a distribution fee, as no
assets were distributed from the estate at the time the POA ceased acting, rendering the fee
non-compensable. The defendants further submit that plaintiff’s counsel unfairly
interrupted and interfered during examinations when the plaintiff was properly questioned
on this issue. On that basis, they urge the court to draw an adverse inference against the
plaintiff.

[62] The plaintiff asserts that his compensation in this area is valid. He reminded the court that
the responsibilities of the POA did not cease upon the deceased’s death, as he had the
obligation to do certain things such as accounting for and transferring all assets to the new
fiduciary, BMO. The plaintiff points to the order of Raikes J. on August 16, 2022, which
ordered the plaintiff to produce his accounting and supporting financial/banking documents
and then the order of Carroccia J. on September 27, 2022, confirming that same had been
completed, before commencing an application to pass accounts.

[63] Upon reviewing the Examination for Discovery transcript, | find that although counsel for
the plaintiff may have interjected unnecessarily at times, the questions posed were poorly
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framed and lacked the clarity needed to elicit evidence that would assist the court in
assessing whether compensation was warranted. On only one occasion was the plaintiff
directly asked whether the funds had been distributed. While interruptions by plaintiff’s
counsel on this issue may have been unjustified, opposing counsel failed to pursue further
questioning on this critical point. In the circumstances, | decline to draw an adverse
inference against the plaintiff.

I disagree with the defendants’ argument that the plaintiff’s authority to distribute assets
ended with the death of the deceased. Instead, in accordance with the plaintiff’s position,
the POA’s responsibility does not cease at the time of death but instead he continues to be
under an obligation to do certain things thereafter: Phillips Estate RE, 1994 CarswellOnt
653, at paras. 8-13.

In his written submissions, the plaintiff asserted that after his role as POA formally ceased,
he continued to have certain obligations, including the following:

The Applicant must complete this accounting step to divest himself of the
assets and to achieve a workable transfer to the new fiduciary (estate
trustee). This important step identifies the location of all assets; identifies
all the transactions and their final value of each asset; and provides the
starting point for the new fiduciary. It is from the Applicant’s formal
divestment, that the new fiduciary can accurately record the assets they
receive.

However, the plaintiff did not testify, and his assertions in the written submissions do not
constitute evidence. | agree with the defendants that there is little to no direct evidence —
either from the plaintiff or elsewhere — detailing specifically what the plaintiff did to
facilitate the transfer of the estate’s assets following the deceased’s death to support
commission compensation.

Phillips Estate was a case involving a $27 million estate comprised of five separate trusts
with “many complex issues arising in its administration.” That is not this case here. It was
not “plain to all” based on the “size and complexity of the assets held” in the present case,
that a substantial amount of work was required to transfer the assets to the estate trustee,
although I do accept that some work was necessary for that purpose.

In the absence of sufficient evidence to assist the court in determining a fair and reasonable
allowance for the plaintiff’s “care, pain, and trouble” in distributing the estate assets to the
estate trustee, | find that while some compensation is warranted for the work inherently
required to prepare and transfer the assets, the amount claimed by the plaintiff is excessive.
The appropriate compensation will be assessed further considering the Toronto Trust
factors.
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Issue Three: Was the sale of the house and transfer of the proceeds and the loan to a personal
acquaintance proper?

[69]

[70]

[71]

[72]

On October 5, 2020, while acting as the sole POA for the deceased, the plaintiff sold the
deceased’s residence for $433,000.

On February 3, 2021, the plaintiff applied a 3 percent compensation charge to the proceeds
from the sale of the deceased’s residence, amounting to $22,731. The proceeds had been
distributed in November 2020 by the plaintiff to Orianna, who received $203,783.40, and
Gina, who received $203,863.40, for a combined total of $407,648.80. This distribution
occurred without the benefit of legal advice and despite the will’s clear stipulation that each
defendant held a 25 percent interest in the estate following the passing of their mother,
Gail, on January 20, 2020.

The plaintiff claimed, through counsel at the time, that the sale and subsequent distribution
of the funds were carried out in accordance with instructions he received from the deceased.
But then he conceded later during examinations that the deceased was not capable of
making decisions for himself. Orianna and Gina are also the plaintiff’s cousins.

Further, while acting as the deceased’s attorney, the plaintiff loaned $410,000 to the
corporation of his long-time acquaintance, Hallett, through four separate transactions. The
loan was evidenced by a promissory note. During examinations, the plaintiff’s testimony
revealed that he failed to do the following in relation to the loan:

a) Require Hallett to personally guarantee the loan advanced to his corporation.

b) Take any steps to secure the loan, despite acknowledging that he had considered
doing so and was aware of Hallett’s real estate holdings.

c) Seek any investment advice prior to advancing the loan despite having an investment
advisor.

d) Make reasonable inquiries prior to advancing the loan, including determining the
purpose of the loan, confirming Hallett’s existing debts — such as mortgages on his
residence and other properties — or requesting any relevant business documentation.

e) Seek legal advice before making the loan despite having counsel retained regarding
the deceased’s will.

f) Secure witnesses to the promissory notes.

g) Determine, prior to lending, whether Hallett had previously been denied credit, his
credit score, and any history of loan defaults (although the plaintiff believed that no
such defaults had occurred).

h) Establish whether Hallett did in fact receive the loan proceeds — as no cancelled
cheques were ever provided to the defendants.
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The defendants complain again that, during the examination for discovery, counsel for the
plaintiff unnecessarily interjected and prevented the plaintiff from answering questions
directly relevant to the propriety of the sale of the house, the distribution of the proceeds,
and the personal loan. On this basis, the defendants request that the court draw an adverse
inference against the plaintiff.

The defendants further contend that the plaintiff should not have received compensation
for the distribution of the sale proceeds of the house, as that distribution was improper and
ought not to have occurred. The defendants also argue that the plaintiff should not have
loaned this significant sum of money, in the circumstances that he did, to an acquaintance.
Moreover, the defendants asserts that both transactions amounted to a breach of fiduciary
duty because, at the time, it benefitted the plaintiff by enriching his family
members/acquaintance while causing a corresponding loss to the deceased. Finally, these
improper transactions amounted to $817,646.80 or approximately one-half of the funds
that the plaintiff administered as POA during the relevant period.

Of the total amount in question, $408,783.41 represented the defendants’ interest arising
from the sale of the residence and the loan. These funds were only returned by Gina and
deposited into defence counsel’s trust account pursuant to the order of Rady J. dated
January 17, 2023. That same order appointed BMO as executor and trustee of the estate.
The legal proceedings were initiated after the defendants’ filing of their Response to the
Reply to the Notice of Objection, which followed an order from Raikes J. on August 16,
2022, compelling the plaintiff to pass his accounts.

The defendants also claim that the deceased was not mentally competent at the time the
house was sold, thereby aggravating the breach. In her affidavit sworn July 29, 2022, Gina
stated that she called her brother, the deceased, from her residence in California every
Sunday at 10:00 a.m. and it was obvious from those conversations between 2015 and 2018
that he was having issues with his mind. The plaintiff ultimately admitted during
examinations that the deceased was not capable of making decisions at the time of these
transactions.

The defendants argue that, based on the foregoing, only the sale of the house is
compensable, and that the appropriate compensation should be reduced to 1 percent.

The plaintiff adopts a “no harm, no foul” position, asserting that half of the house sale
proceeds were ultimately returned to the estate and distributed to the defendants, and that
his claims for compensation related to both the distribution of those proceeds and the loan
to Hallett were subsequently withdrawn. He further notes that the funds loaned to Hallett
were not only repaid, but also generated a respectable return of 6 percent, thereby enriching
the estate. Accordingly, the plaintiff asserts that he is entitled to the remaining
compensation.

| was provided no case law from the plaintiff nor was this issue sufficiently addressed in
his written submission other than to say that the defendants failed to revise and file any
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further objection in response to the applicant’s new Statement of Proposed Compensation
filed in May 2023.

| agree with the defendants that, during the examination for discovery, the plaintiff was
prevented by his counsel from answering highly relevant questions, including whether the
debt was ever called in, whether the plaintiff believed Hallett capable of repaying the loan
at the time of the deceased’s death, and whether the plaintiff believed repayment might be
difficult in the event of the deceased’s passing. Additionally, the plaintiff refused to answer
whether he had loaned Hallett any money in his personal capacity, or whether he owed
Hallett any money during the POA period or prior to his examination. Given the
questionable circumstances surrounding the loan to a personal acquaintance and the burden
on the plaintiff to explain his actions, I find that the refusal to answer proper and highly
relevant questions — questions that he had an obligation to answer — warrants an adverse
inference against him.

A POA cannot use their power to confer a benefit on themselves or family members, unless
it is done with the full knowledge and consent of the donor. On this point, the Ontario Court
of Appeal in Richardson Estate v. Mew, 2009 ONCA 403, 96 O.R. (3d) 65 says this, at
para 49:

As a fiduciary, Ms. Ferguson was obliged to act only for the benefit of Mr.
Richardson, putting her own interests aside: see Ermineskin Indian Band
and Nation v. Canada, at para. 125. In British Columbia (Public Guardian
and Trustee of) v. Elgi, Garson J. described the prohibition against using a
power for the attorney's profit, benefit or advantage, at para. 82, in the
following way:

It is the attorney's duty to use the power only for the benefit of the
donor and not for the attorney's own profit, benefit or advantage.
The attorney can only use the power for his or her own benefit when
it is done with the full knowledge and consent of the donor. I am not
aware of any authority that detracts from this principle in
circumstances where the benefit is conferred on family members.
(citations omitted)

The decision in Keech v. Sandford, [1726] E.W.H.C. Ch J76, long ago established that
fiduciaries owe a strict duty of loyalty to those who they owe a fiduciary duty and must
avoid situations that may give rise to a conflict of interest.

The evidence establishes that the plaintiff sold the house and distributed those proceeds to
Gina and Orianna (a first cousin by marriage), and then loaned additional funds to a long-
time acquaintance. The distribution of the proceeds from the house was done in a manner
that was contrary to the deceased’s 2013 will, a document which the plaintiff conceded at
examinations he was not very familiar with. He did, however, acknowledge knowing that
the defendants were beneficiaries but failed to notify them of his intentions prior to the sale
or the transfer of proceeds to Gina or Orianna, the latter not being a beneficiary. Given the
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plaintiff’s admission regarding the deceased’s incapacity at the relevant time, it is evident
that the sale of the house and distribution of the proceeds were not carried out “with the
full knowledge and consent of the donor.”

Further, the plaintiff’s decision to issue a large, unsecured, non-arm’s length loan to an
acquaintance was not only fiscally reckless but fell significantly below the standard of care
expected of a POA receiving compensation. While the plaintiff, a former banker, may have
achieved a high rate of return, he nevertheless failed to exercise both due diligence and the
skill required of someone entrusted with managing another’s property, as mandated by S.
32(8) of the SDA. Consequently, I find that the loan was not in the deceased’s best interest,
as the principal — drawn from estate funds — was subjected to unreasonable risk. This
concern is further aggravated by the fact that the plaintiff was aware, at the time the loan
was made, that the deceased lacked decision-making capacity.

In light of the foregoing, | find that the plaintiff not only failed to meet the expected
standard of care, but also committed a serious breach of his fiduciary duty to the deceased.

Issue Four: In the first Statement of Accounts, was the initial categorization of assets as original
assets and compensation received therefrom proper?

[86]

[87]

[88]

[89]

[90]

The defendants assert that the plaintiff improperly received 3 percent in compensation
charged on original assets in the plaintiff’s original accounts totaling $47,949.41. This is
the sum of the $43,683.30 from the “Canadian Account”, the $2,739.39 from the RRIF
account, and the $1,526.72 from the US account, at the time when he transitioned from
joint to sole POA following Gail’s death in January 2020.

In contrast to the present case, compensation is not warranted merely for assuming control
of existing assets. Even if the original assets were eligible for compensation, the plaintiff
devoted minimal time or expertise in taking sole control of them. Moreover, he already
exercised control over these assets prior to Gail’s death in his capacity as joint attorney
under a POA.

The defendants again complain that counsel for the plaintiff improperly prevented his client
from being questioned at examinations in areas relevant to this issue.

The plaintiff advised that with the benefit of further accounting advice, he subsequently
withdrew his claim for compensation on “original assets,” as set out in his initial accounts
dated October 12, 2020, upon filing his revised Statement of Proposed Compensation.
Accordingly, this issue is now resolved.

Notwithstanding the withdrawal of the compensation claim, when questioned during
examinations regarding the basis for his compensation, specifically, why he was charging
3 percent “on everything that was in the estate when you got there”, plaintiff’s counsel
either objected or improperly prevented the plaintiff from responding. Again, these were
potentially highly relevant areas that the defendants were entitled to explore, and that the
plaintiff was obligated to address. This is particularly so given the absence of other
evidence explaining the circumstances surrounding his claim for compensation on original
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assets. Accordingly, | again draw an adverse inference against the plaintiff in respect to the
propriety of categorizing and claiming compensation in this area.

TORONTO TRUST FACTORS

1)

[91]

2)

[92]

3)
[93]

4)

[94]

5)
[95]

The magnitude of the trust

The trust was modest in size, valued by the plaintiff at $1,496,040.81 CND and $50,890
USD as of January 30, 2020, when he assumed sole control. During the 20-month period
in which he acted as attorney for property, the plaintiff improperly distributed
approximately $817,000 — more than half the value of the estate — through the sale and
distribution of the house proceeds and a personal loan.

The care and responsibility springing therefrom

The distribution of the house sale proceeds to family members, one of whom was not a
beneficiary, was carried out without notice to the defendants and in direct conflict with the
deceased’s express intentions as set out in the 2013 will. Additionally, the unsecured, non-
arm’s length loan to Hallett was fiscally irresponsible, contrary to the deceased’s best
interests, and fell well below the standard of care required of a compensated attorney for
property. It also constituted a breach of the plaintiff’s fiduciary duty. Finally, both
transactions occurred at a time when the deceased lacked capacity to instruct the plaintiff.

Time occupied in performing its duties

Apart from the work the plaintiff performed at the deceased’s residence, for which he paid
himself $4,760, there is no evidence indicating the amount of time the plaintiff devoted to
his duties during his 20-month tenure as POA. The plaintiff did not produce time records
or testify to his efforts, nor did he provide any other supporting evidence regarding the time
spent fulfilling his responsibilities.

The skill and ability displayed

These impugned transactions fell well below the standard of care that was expected of a
POA receiving compensation. The plaintiff is highly educated. He has a Bachelor of
Commerce degree and Bachelor of Education degree from the University of Windsor and
University of Western Ontario, respectively. He was a banker for four years prior to
becoming a teacher. The plaintiff is clearly not an unsophisticated individual, yet he acted
contrary to the deceased’s will, transferred funds to family and a long-time acquaintance
under dubious circumstances while the deceased was mentally incapable, and put at risk a
significant part of the estate.

The success which has attended its administration
Although the loan yielded a relatively high rate of return, this is outweighed by the

plaintiff’s improper and risky conduct while acting as POA, which ultimately led to the
estate becoming entangled in costly litigation.
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Issue Five: In the circumstances, what should the plaintiff’s compensation ultimately be?

[96]

[97]

[98]

[99]

[100]

[101]

| have considered all the relevant circumstances, including the Toronto Trust factors. |
agree with the defendants that the evidence strongly supports a significant reduction in the
plaintiff’s compensation for work performed as POA — though not to the extent proposed
by them. In summary, the plaintiff engaged in conduct that fell well below the requisite
standard of care, acted contrary to the deceased’s best interests, and breached his fiduciary
duty. Moreover, the plaintiff failed to testify at trial and adopted obstructionist tactics by
refusing to answer relevant questions during examination when obligated to do so.

Despite bearing the burden of proof, the plaintiff provided little evidence demonstrating
that his conduct met the standard of reasonable care expected of a compensated attorney
for property. In the absence of any explanation from the plaintiff or other sources regarding
the improper transactions, | draw an adverse inference against him and find that, had such
evidence been presented, it would likely have been unfavourable to his case or, at
minimum, would not have supported it.

That said, | nevertheless find that the plaintiff did perform a meaningful amount of
compensable work while acting as POA. Moreover, the deceased’s financial situation was
not materially worsened during his tenure. On the contrary, it appears that those parts of
the estate that were not subject to improper distribution and remained at the conclusion of
the POA, appear to have increased in value, distinguishing this matter from the
circumstances in Testa v. Testa, 2015 ONSC 2381.

The plaintiff is claiming $97,116.92 in compensation minus $20,731 of pre-taken
compensation.

As previously indicated, the defendants’ position is that the plaintiff should receive a total
of $14,879.54 in compensation minus $20,731 in pre-taken compensation, resulting in a
negative balance of $5,851.46.

Having considered the issue of compensation in its entirety, | conclude that, broadly
speaking, the plaintiff is entitled to only that amount he has already pre-taken, totaling
$20,731. He is not entitled to any further remuneration.

G. ORDER

[102]

Accordingly, after considering all the evidence, I order as follows:

1) On consent, | order the passing of accounts sought by the plaintiff’s Notice of
Application to Pass Accounts pursuant to r. 74.18(8.5).

2) | further order that the plaintiff, Peter Cusimano, is entitled to $20,731 in compensation
from the Estate of Michele Riggi for work performed as the sole Power of Attorney
for Property from January 30, 2020, to September 18, 2021. This is a sum which he
has already received in the form of pre-taken compensation on February 3, 2021.
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H. COSTS

[103] Although I find that the defendants were the more successful party, | urge counsel to
attempt to resolve the issue of costs.

[104] If the parties are unable to do so, they may file brief written submissions with the court, of
no more than five (5) double-spaced pages (exclusive of any costs outline, bill of costs,
dockets, offers to settle, or authorities), in accordance with the formatting standards of r.
4.01 and the following schedule:

a. The defendants shall deliver their submissions within thirty (30) days following the
release of these reasons.

b. The plaintiff shall deliver his submissions within twenty (20) days following
service of the defendants’ submissions.

c. The defendants shall deliver their reply submissions, if any, which shall be limited
to no more than three (3) double-spaced pages, within five (5) days following
service of the plaintiff’s submissions.

[105] If any party(s) fails to deliver their submissions in accordance with this schedule, they shall
be deemed to have waived their rights with respect to the issue of costs, and the court may
proceed to make its determination in the absence of their input or give such directions as

the court considers necessary or advisable.

Brian D. Dubé
Justice
Released: October 27, 2025
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