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ENDORSEMENT

[1] The applicant seeks extensive relief pursuant to her application dated July 26, 2023.

[2] A comprehensive order was made on consent respecting, amongst other things, the
appointment of a litigation guardian for the minor child Aidan, the production of records
and the obligation that certain funds be held in trust by the solicitors for the estate trustee
of the estate of Aaron Doyle. Counsel for the estate trustee advised the court that funds will
be held and distributed as directed by the court.

[3] In addition to seeking the relief granted in the consent order, Ms. Brandie, as Aidan’s
litigation guardian, seeks an order that monthly child support and accumulated arrears of
child support be paid by Aaron Doyle’s estate in accordance with prevailing court orders.

[4] Mr. Doyle’s other child, Jade, is a respondent on the application. Her mother, Sonya Lin
Sartori, brings a motion for an order appointing her as Jade’s litigation guardian. An order
was made on consent appointing Sonya Lin Sartori as litigation guardian for the minor
child Jade and the Children’s Lawyer was removed as her litigation guardian. In her
response to the application, Ms. Sartori seeks an order for support for Jade from Aaron
Doyle’s estate equivalent to the support sought for Aidan.



Background Facts

[5]

[6]

[7]

[&]

[9]

[10]

Mr. Doyle died intestate on March 31, 2023. He has two children — Aidan born June 16,
2006, and Jade born July 17, 2010. The two children will be the sole beneficiaries of
Aidan’s estate.

Mr. Doyle was divorced from Aidan’s mother Melissa Brandie. The divorce judgment was
granted by Nolan J. November 16,2009. Paragraph 18 of that judgment required Mr. Doyle
to maintain Ms. Brandie as beneficiary in trust of a specified life insurance policy for as
long as he had an obligation to pay child support. It appears that Mr. Doyle did not do so.

Paragraph 10 of the judgment provided that child and spousal support were to be a first
charge binding on Mr. Doyle’s estate in the event there is insufficient life insurance to
secure his obligation.

Pursuant to the order of Carey J. dated August 4, 2022, Mr. Doyle was obliged to pay
monthly child support for Aidan in the amount of $1,279 from and after June 1, 2022. This
support was paid through the Family Responsibility Office prior to Mr. Doyle’s death.

No support has been paid since Mr. Doyle’s death and arrears have accumulated in the
amount of $7,674 up to October 12, 2023. Ms. Brandie seeks an order that the estate pay
the outstanding arrears and ongoing child support for Aidan in accordance with the prior
court order.

Prior to his death, Mr. Doyle had entered into a separation agreement on June 2, 2014, with
Sonya Lin Sartori respecting child support for Jade. Pursuant to this agreement, Mr. Doyle
was to pay $200 per week for Jade’s support based on his income of $98,200. In an affidavit
sworn September 7, 2023, Ms. Sartori deposed that she and Mr. Doyle had an agreement
to adjust child support based on Mr. Doyle’s annual Notices of Assessment and they
exchanged text messages to that effect. Ms. Sartori has calculated the arrears of support as
$20,789 based on Mr. Doyle’s 2021 annual income. She seeks an order that Mr. Doyle’s
estate pay the outstanding arrears of child support and ongoing monthly child support
equivalent to the support paid for Aidan - $1,279 per month.

Aidan’s entitlement to child support

[11]

[12]

I agree with the submissions made on behalf of Ms. Brandie, as Aidan’s litigation guardian,
that the court order for support is binding on Mr. Doyle’s estate pursuant to s. 34(4) of the
Family Law Act unless the order provides otherwise. The outstanding support order
contained no such term.

Counsel for Ms. Sartori has referenced s. 60 (2) of the Succession Law Reform Act R.S.O.
1990, ¢.S.26 (SLRA) and suggested that Ms. Brandie’s claim was brought under the SLRA
and the court must address whether Mr. Doyle made adequate provision for Aidan. Section
60(2) provides as follows:

(2) Where an application for an order under section 58 is made by or on behalf of
any dependant,



[13]

[14]

[15]

[16]

[17]

(a) it may be dealt with by the court as; and

(b) in so far as the question of limitation is concerned, it shall be deemed
to be, an application on behalf of all persons who might apply.

Counsel for Ms. Sartori also referenced s. 63(5) which provides:

(5) The court shall not make any order under this section until it is satisfied upon
oath that all persons who are or may be interested in or affected by the order
have been served with notice of the application as provided by the rules of court,
and every such person is entitled to be present and to be heard in person or by
counsel at the hearing.

There is no issue with respect to notice.

I cannot accept the submission of Ms. Sartori’s counsel that Mr. Doyle’s support obligation
for Aidan has ended because Ms. Brandie “has elected to proceed under the SLR4 " and as
a result cannot enforce the outstanding child support order and must now pursue a support
claim under the SLRA. Section 60(2) is permissive. Ms. Brandie sought documentary
production “so that she can determine whether she should advance a dependant support
claim on Aidan’s behalf”. Unlike the circumstances in Cummings v. Cummings (2004), 69
O.R. (3d) 397, Ms. Brandie is relying on the obligations in the court order of August 24,
2022, and has not yet sought dependant’s relief under the SLRA following Mr. Doyle’s
death.

Mr. Doyle’s estate is obliged to pay ongoing monthly child support for Aidan and is
responsible for payment of the child support arrears.

An order will go as sought:

Arrears of child support in the sum of $7,674.00 shall be paid from the assets of the
Estate to Melissa Brandie. In addition, payments in the sum of $1,279.00 per month
shall be paid to Melissa Brandie commencing the 13" day of October and
continuing on the 13™ day of each and every month thereafter from the assets of the
Estate until the first to occur of Consent of the parties to this Order or a further court
Order.

Jade’s entitlement to child support

[18]

Unlike the separation agreement, and divorce judgment, considered in Cummings v.
Cummings (2004), 69 O.R. (3d) 397, the separation agreement between Mr. Doyle and
Sonya Lin Sartori does not state that it will survive Mr. Doyle’s death and be a first charge
on his estate. As counsel for Ms. Brandie noted, the separation agreement in issue also did
not contain any termination date suggesting an intention to bind Mr. Doyle’s estate, (see
Telfer v. Henry Estate, 2013 ONSC 303). Without such terms, the obligation to make
payments for an indefinite period of time is not binding on the payor’s estate (see Schwartz
Estate v. Schwartz, 36 RFL (4th) 110 (Ont. Gen. Div.), at para. 8 in which the court
interpreted a divorce judgment).



[19]

[20]

[21]

[22]

[23]

[24]

I also agree with the submission of Ms. Brandie’s counsel that, according to the express
terms of s. 11 of the separation agreement, any amendment of the agreement was to be
made in writing and signed by both parties before witnesses. The parties did exchange texts
and emails, but the separation agreement was not amended in accordance with its terms.
Further, it does not appear that Mr. Doyle paid child support in accordance with those
informal exchanges. It is acknowledged that there are arrears of support owing based on a
support obligation of $200 per week and monies owing for Mr. Doyle’s share of s. 7
expenses but that quantum has not been calculated.

Given the above conclusions, it is necessary to consider Ms. Sartori’s claim for an interim
order for child support pursuant to the SLRA.

Section 58(1) of the SLRA provides as follows:

Where a deceased, whether testate or intestate, has not made adequate provision for
the proper support of his dependents or any of them, the court, on application, may
order that such provision as it considers adequate be made out of the estate of the
deceased for the proper support of the dependents or any of them.

Section 64 of the SLRA sets out the circumstances in which a party may make a claim for
interim support:

Where an application is made under this Part and the applicant is in need of and
entitled to support but any or all of the matters referred to in section 62 or 63 have
not been ascertained by the court, the court may make such interim order under
section 63 as it considers appropriate.

The applicable factors to consider, set out in s. 62, are the following:
(b) the assets and means that the dependant is likely to have in the future;
(d) the dependant’s age and physical and mental health;

(e) the dependant's needs, in determining which the court shall have regard to the
dependant’s accustomed standard of living;

(1) the circumstances of the deceased at the time of death;
(m) any agreement between the deceased and the dependant;
(o) the claims that any other person may have as a dependant.

Counsel for Ms. Brandie takes the position that it is unclear that insufficient provisions
have been made for Jade, an order for interim support is unwarranted and, in any event, the
claim for an amount equivalent to Aidan’s support is arbitrary and unjustified. He points
to the expectation that Jade will receive more funds from the estate than Aidan given what
will be distributed to her from Mr. Doyle’s pension. He further notes that while Ms. Brandie
contests Jade’s entitlement to child support under the separation agreement and her
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entitlement to a life insurance policy, if those amounts were included in her payments from
the estate, she would receive well over double what Aidan would receive.

In Cummings, the Ontario Court of Appeal considered the common-law and statutory
provisions applicable to claims for dependants’ relief brought pursuant to the SLRA. At
para. 27, the court stated:

When judging whether a deceased has made adequate provision for the proper
support of his or her dependants and, if not, what order should be made under the
Act, a court must examine the claims of all dependants, whether based on need or
on legal or moral and ethical obligations. This is so by reason of the dictates of the
common law and the provisions of s. 57 through 62 of the Act.

The Court in Cummings, at para. 34, further described the factors listed in s. 62(1) of the
SLRA, as “a mélange of criteria based not only on needs and means, but also on legal and
moral or ethical claims.” No one factor is determinative. A court must consider “all the
circumstances” and where, on an interim motion for support, the court cannot ascertain all
the matters enumerated in sections 62 and 63 of the SLRA, the court may make such order
“as it considers appropriate”.

Further in Cummings, at para. 50 and 51 the Court provided the following guidance:

50. In short, when examining all of the circumstances of an application for
dependants’ relief, the court must consider:

(a) what legal obligations would have been imposed on the deceased
had the question of provision arisen during his lifetime; and

(b) what moral obligations arise between the deceased and his or her
dependants as a result of society's expectations of what a judicious person
would do in the circumstances.

51.  Either or both of these types of obligations fit nicely into the lengthy list of
factors already articulated in subsection 62(1), as I have mentioned.

The onus is on the claimant to establish that she is a dependant within the meaning of Part
V of the SLRA and that the deceased has not made adequate provision for her support. If
the claimant can establish this entitlement, the court has the power to grant such interim
support as it considers adequate. [ emphasize that on a motion for interim support, the onus
is on the claimant to establish some degree of entitlement to, and the need for, interim
support. The test is not the same needs and means test for the parties under the Divorce
Act, R.S.C. 1985, c. 3.

There is no issue that Jade is a “dependant” according to the definition of dependant in s.
57 of the SLRA. Mr. Doyle was providing support for Jade immediately before his death.
She is a relatively young child. I can appreciate that Ms. Sartori requires funds for her care.
However, I cannot be satisfied on the record before me that Ms. Sartori has established a
dependant’s claim for interim child support for Jade given the assets that Jade will be



receiving from the estate. It appears that Mr. Doyle has made adequate provision for her
in his estate. Based on the information filed, Jade will receive a minimum amount of
$293,499.81 “absent the failure of an insurer to pay and a reduction for Aidan’s child
support”.

[30] I agree with the submission of counsel for Ms. Brandie that an interim distribution of the
estate is appropriate and order that the amount of $15,348 to be a credit against Jade's
interest in the estate. This amount represents 12 months of the support claimed by Ms.
Sartori, which should be an adequate amount pending further distributions of the estate.

Justice L.C. Leitch

Date: November 30, 2023



