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[1]  For reasons delivered orally in court this morning, I refused to adjourn the hearing
at the last-minute request of Giancarlo Mosca.

[2] The applicants seek enforcement of a promissory note evidencing Mr. Mosca’s debt
to his mother. The outstanding balance claimed i1s $16,853.93. In his submissions, Mr.
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Mosca admitted his indebtedness for amounts he borrowed from his mother. He defends on
the basis that he may have other possible claims such as for executor compensation, for
losses he allegedly suffered in caring for his mother before she passed away, and for the
cost of renovating her condominium.

[3] None of these possible claims are a response to the promissory note debt. None is
integrally linked to it. As I explained to Mr. Mosca when I denied his adjournment, if he
has claims to make against his brothers or the estate of his mother, he remains free to do
so. It might be too late to sue for some claims as two years have passed since the mother’s
death. But nothing done today affects that issue.

[4] Of greatest significance here is that Mr. Mosca did not deliver any evidence. The
need for written evidence was explained to him by Dietrich J. on October 8, 2024. With his
consent, the judge ordered Mr. Mosca to deliver any affidavit evidence on which he would
rely today by November 5, 2024. That date passed without Mr. Mosca delivering any
evidence. A further eight months have passed without Mr. Mosca seeking an extension of
time or just delivering some evidence. While Mr. Mosca advises that he is living in difficult
circumstances now, that was not the case last October, and November when he agreed to
the deadline.

[6] So, even if Mr. Mosca believes that he has claims that could offset his debt to the
estate, he has not brought them or delivered any evidence to support a finding on them
today.

[6] I should also note that the order sought by the applicants seeks recovery of funds
from Mr. Mosca from his inheritance once the mother’s condominium is sold. The
condominium is not yet sold. He has time to deliver claims and try to have them dealt with
in assessing the parties’ entitlements to distributions. If he brings claims, he may want to
try to bring a case conference to a judge to discuss if or how the proceeds of sale will be held
pending the outcome of his claims.

[7] Mr. Mosca lived in his mother’s condominium rent-free before she died. But, after
she died, the condominium was to be sold. He had no entitlement to remain in the
condominium rent-free. Moreover, he told me today clearly that he understood that his
brothers (the other two estate trustees) wanted him out throughout. He told me about
several disputes that he has had with his brothers. First, an uncle left as much as $4
million to one brother, Luigi Mosca, to the exclusion of the other two. This led to litigation
that ultimately had to be dropped because Mr. Mosca and the other non-recipient brother
Roberto Mosca did not have the funding to continue. This is said to have left Roberto angry.
Then Mr. Mosca tells of his brothers’ refusal to settle his claim for $4,300 in executor
compensation. He also says that he made an offer to buy the mother’s condominium for
$330,000 but the brothers wanted $360,000 or $380,000.



[8] Mr. Mosca says that his brothers have been acting in bad faith and have sought to
deplete the estate instead of settling with him reasonably. He blames them for coaching a
real estate agent to refuse to deal with him. He cannot understand how their rejection of
his reasonable positions can be anything but bad faith.

[9] Once again however, there is no evidence of any of this before the court from Mr.
Mosca. The evidence that has been adduced by the applicants tells a very different story
with Mr. Mosca threatening to report agents to RECO/TREB and threatening to report a
lawyer to the Law Society all, they say, to try to stay in the condominium and pressure the
brothers to sell it to him on his terms.

[10] Also once again, none of this matters to the claim before me today. Mr. Mosca can
pursue his remedies if he believes he has a basis to challenge the lawfulness of his brothers’
conduct.

[11] The issue for occupation rent is whether Mr. Mosca has effectively been unjustly
enriched by staying in the condominium rent-free for 21-plus months. The applicants are
not trying to prove that Mr. Mosca is liable to the estate for the tort or equitable claim of
unjust enrichment. Rather, case law recognizes that the concept of unjust enrichment is
an underlying rationale for requiring people to pay occupation rent in an estates scenario.

[12] Here, Mr. Mosca was an estate trustee. He says he structured or drew his mother’s
will for her. He knew that he had no right to remain in the house therefore. He says that
his brothers could have sold with him remaining in possession. The problem with that
claim is that it has already been resolved by Dietrich J. The issue of whether he had to
leave or not has been resolved and is no longer open for review. Neither is it a basis for him
to remain in the condominium rent-free in any event.

[13] In Dagarsho Holdings Ltd. v. Bluestone, 2004 CanLII 11271 (ON SC), at para. 26,
Karakatsanis J. (as she then was) described occupation rent as follows:

...Occupation rent is an equitable remedy. The often cited general
principle of occupation rent is that "if a person is in occupation without a
lease, although the relationship of landlord tenant will not exist, the law
will imply a contract for payment to the landlord or a reasonable amount
for the use and occupation of his land: Young v Bank of Nova Scotia
(1915), 34 O.L.R. 176, 23 D.L.R. 854 (Ont. C.A.). The principle is based
upon the presumption that the parties have agreed to reasonable
compensation. That presumption can be rebutted by evidence that the
parties intended that the occupation be without compensation.
Occupation rent is also an appropriate measure of damages for trespass
and unjust enrichment.



[14] Mr. Mosca delivered no evidence to rebut the presumption of occupation rent.
Moreover, in his submissions he conceded that he knew his brothers wanted him to leave.
I am satisfied that this is a case for occupation rent as claimed.

[15] The evidence of Mr. Storey was not challenged by Mr. Mosca. It strikes me as
balanced and fairly presented. I accept that the fair market value rental for the
condominium throughout the period from the death of the parties’ mother until Mr. Mosca
left was $1,800 per month. Deducting condominium fees paid by Mr. Mosca (admitted by
the applicants despite the lack of evidence from Mr. Mosca) leaves net occupation rent
owing of $26,075.

[16] The applicants have been wholly successful and are entitled to partial indemnity for
their costs. Costs need to be fair and reasonable and within the range that was reasonably
in the contemplation of the paying party. I have reviewed the Costs Outline of the
applicants. The rates charged are within market. The hours claimed seem quite
reasonable. I see no basis to accept that the costs have been deliberately inflated as
submitted by Mr. Mosca. Counsel delegated where he could. I find it fair and reasonable
and order the respondent to pay costs to the applicants fixed at $17,094.53 on a partial
indemnity basis. Payment will await distribution of the estate as with the debt and
occupation rent above.

[17] I have signed the draft order presented by the applicants.
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