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Introduction

[1]

[2]

[3]

[4]

[5]

The applicant (Sareang) was the common-law spouse of the late Nicholas Bonadonna
(Nicholas) who died on May 31, 2021. She is the mother of their three children, Luka who
is 12; Sarina who is 11; and Mia who is 9.

Nicholas signed a will on May 28, 2021. He named his brother Filippo Bonadonna
(Filippo) as his Estate Trustee and Sareang as the alternate.

Filippo obtained a Certificate of Appointment of Estate Trustee with a will on October 4,
2021. He died on November 17, 2021. The Estate’s only significant asset is a property
located at 1036 Monarch Meadows Drive in Belle River, Ontario. The children and
Sareang live at the property. It has a value of in excess of $600,000 and is encumbered
with a mortgage in favour of First National GP Corporation for approximately $143,000 in
round terms.

While acting as Estate Trustee, Filippo permitted the mortgage to fall into arrears. First
National commenced Power of Sale proceedings on August 31, 2021. It has not taken any
steps to enforce its security pending the determination of this application.

The Office of the Children’s Lawyer acts for the children.


http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/

The Application

[6]

[7]

Sareang brought this Application seeking Filippo’s removal as Estate Trustee and an order
appointing her in his stead. She also sought an order permitting her to mortgage the
property. As originally framed, she asked for the Court’s permission to mortgage the
property to retire debts and for the maintenance of the children. She now has restricted her
request to the power to mortgage the property only for the payment of debts. She seeks the
waiver of the requirement for an administration bond.

The Children’s Lawyer opposes the request. It submits that Nicholas” will does not give
the Estate Trustee authority to mortgage the property or to maintain the property as a home
for Sareang and the children. It also submits that Sareang should be passed over as
succeeding Estate Trustee. It suggests that she has a conflict of interest because she wanted
to mortgage the property for the children’s maintenance. The Children’s Lawyer also
submits that Sareang has a conflict because she will be a creditor of the Estate. It proposes
a solicitor to act as Estate Trustee.

The Will

[8]

Nicholas’ will provides as follows:

“4. Thereby give, devise and bequeath the whole of my estate both real and personal
of every kind and nature whatsoever and wheresoever situate which at the time of
my death | may own or at the time of my death | may be entitled to or over which
| may have any power of appointment, unto my said trustee to be held in trust for
the following purposes:

(@) To pay all my just debts, funeral and testamentary expenses as soon as
conveniently may be after my decease;

(b) To transfer the rest and residue of my estate to my son, Luka Bonadonna,
my daughter, Sarina Bonadonna and my daughter, Mia Bonadonna,
equally share and share alike;

(c) To use and pay out of the net income of the share of my estate to which a
person is entitled for the education and maintenance of that person while
under the age of twenty-one (21) years. In the event of said income being
at any time insufficient to meet needs of the said person and to enable that
person to maintain a proper standard of living, | hereby direct my trustee
to encroach upon the corpus of the said share of my estate to which that
person is entitled in order to make such further and other payments unto
and on behalf of the said person as my trustee in his discretion may
consider to be just and reasonable; is appointed as the sole testamentary
executor and trustee; and

5. For the purpose of carrying out the trusts under my Last Will and Testament, |
empower my trustee to retain any and all assets of my estate....for such period



of time as my trustee may consider it to be in the best interests of my estate and
to sell such assets, both real and personal, at such time and for such prices and
upon such terms of payment as he may consider it to be in the best interests of
my estate.

6. | empower my trustee to invest the proceeds of the sale of assets and all monies
belonging to my estate in such securities as my trustee in his discretion may
consider to be in the best interests of my estate. My trustee shall not be bound
by the Trustee Act of Ontario.”

The Law and Analysis — Power to Mortgage

[9] Section 22(1)(c) of the Estates Administration Act R.S.O. c.E. 22 permits an Estate Trustee
to mortgage estate property for the payment of debts. It provides:

22(1) The powers of a personal representative under this Act include,

(a) power to lease from year to year while the real property remains vested in
the personal representative;

(b) power, with the approval of the majority of the persons beneficially entitled
thereto representing together not less than one-half of all the interest therein
including the Children’s Lawyer acting on behalf of a minor or the Public
Guardian and Trustee acting on behalf of a mentally incapable person who
has no guardian or attorney for property, to lease for a longer term;

(c) power to mortgage for the payment of debts.

(2) The written approval of the Children’s Lawyer or of the Public Guardian and
Trustee to mortgaging is required where it would be required if the real property
were being sold.

[10] Section 44(1) of the Trustee Act contains a similar provision:

44(1) Where by any will coming into operation after the 18" day of September,
1865, a testator charges land, or any specific part thereof, with the payment of debts
or with the payment of any legacy or other specific sum of money, and devises the
land so charged to executors or to a trustee without any express provision for the
raising of such debt, legacy or sum of money out of such land, the devisee may
raise such debt, legacy or money by a sale of such land or any part thereof, or by a
mortgage of the same.

[11] Given the power to sell contained in para. 5 of Nicholas’ will, the Children’s Lawyer’s
consent to mortgage is not required.



[12]

[13]

[14]

[15]

[16]

Accordingly, the Estate Trustee may mortgage the property in order to satisfy outstanding
debts. Sareang has undertaken to pay the mortgage and all house expenses from her
personal assets. She has also said she does not intend to seek reimbursement. As a result,
there is no depletion of the Estate or prejudice to the beneficiaries.

Sareang has also indicated that she intends to investigate the legal fees said to be incurred
by Filippo during his tenure as Estate Trustee. She submits they are excessive given the
brief time that he acted in that capacity on an Estate that is reasonably straight forward.

Further, it is preferable for the children to remain in their home. Such a plan is an
appropriate exercise of the Trustee’s discretion. They have experienced enough dislocation
in their young lives with the death of both their father and uncle within six months. The
amount owing on the mortgage is not substantial when measured against the value of the
property, which presumably will continue to appreciate in value to the children’s benefit.
Nicholas’ will permits the Estate Trustee to retain the property.

The Children’s Lawyer’s plan would obligate Sareang and the children to provide vacant
possession on 30 days’ notice. It would undoubtedly cause significant stress and upset for
them. It is not clear that similar accommodation could be found in the children’s school
district.

Sareang has not yet applied for mortgage financing because she wished to await the
outcome of this application. It is appropriate that she return to court in September 2022 to
confirm that she has secured a mortgage. It appears to me that she has sufficient income
to service the debt.

The Law and Analysis - Passing Over or Removal of Estate Trustee

[17]

[18]

An executor is passed over before a certificate of appointment is issued. An executor is
removed if after a certificate has been granted. The grounds for both are the same: Windsor
v. Mako, 2008 CanLIl 55146 (Ont. S.C.J.).

The principles respecting removal are:

e the Superior Court of Justice has inherent jurisdiction to remove trustees;

e anapplication to remove an executor may be made by any person interested
in the estate of the deceased;
e the choice of estate trustee is not to be interfered with lightly;

e the removal of an estate trustee should only occur on the clearest of evidence
and there is no other course to follow;

¢ in deciding whether or not to remove an estate trustee, the court’s main
guide should be the welfare of the beneficiaries;

e the applicant must show that the non-removal of the trustee will likely
prevent the trust from being properly executed;

e removal is not intended to punish past misconduct; and



[19]
[20]

[21]

[22]

[23]

[24]

[25]

e friction alone is not a reason for removal.
See Ford v. Mazman, 2019 ONSC 542; and Walsh v. Whitford, 2017 ONSC 4532.

| see no compelling reason why Sareang should be passed over as Estate Trustee. She was
the testator’s choice as an alternate and his wishes deserve recognition.

| was referred to no case law that would support the proposition that a proposed trustee has
a conflict because she is the parent of an estate’s beneficiaries.

| see no merit to the argument that Sareang has a conflict because she is a creditor of the
estate. First, many trustees find themselves in such a position because they are required to
make payments on behalf of the estate personally and to be reimbursed later from the estate.
Second, as already noted, Sareang has undertaken to pay all carrying costs, including
mortgage, taxes and utilities, and she is content with an order expressly stating that she
cannot recover those expenses from the estate. That being the case, any concern respecting
a conflict disappears.

She is entitled to compensation and to that extent could be seen as a creditor. However, so
too would the lawyer proposed by the Children’s Lawyer.

If the house is sold, a number of transactional expenses will be incurred. Furthermore, the
Children’s Lawyer’s suggestion that the net sale proceeds be paid into court is suboptimal
given the Accountant’s fees and the low interest rate paid.

For these reasons, the request that Sareang be passed over as Estate Trustee is dismissed.

The Law and Analysis - Administration Bond

[26]

[27]

[28]

Section 35 of the Estates Act, R.S.0. 1990, c.E. 21 mandates the posting of a bond to ensure
that the estate is properly administered. Section 37(1) specifies the amount of the bond.
Section 37(2) permits a judge to dispense with the requirement if there are special
circumstances.

The decision In the Estate of Robert James Henderson, 2008 CanL11 69136 (ON S.C.J.) is
often cited for its thorough discussion of the purpose of a bond and the evidence required
to support an order dispensing with the requirement of a bond.

Justice Brown discusses first a bond’s purpose:

[10] These provisions make clear that the main purpose of an administration
bond is to ensure that an estate trustee pays the debts of the estate and distributes
the property of the estate to those who are entitled to it. It follows, therefore, that
an applicant for a certificate of appointment who seeks an order dispensing with the
posting of an administration bond must satisfy the court, by way of evidence, that
the protection afforded by a bond to beneficiaries and creditors is not required or
will be met in some other way.



[29]

[30]

[31]

[32]

He then lists the evidence required in support of a request:
[12]
Q) The identity of all beneficiaries of the estate;

(i) The identity of any beneficiary of the estate who is a minor or
incapable person;

(iii)  The value of the interest of any minor or incapable beneficiary in
the estate;

(iv)  Executed consents from all beneficiaries who are sui juris to the
appointment of the applicant as estate trustee and to an order
dispensing with an administration bond should be attached as
exhibits to the affidavit. If consents cannot be obtained from all the
beneficiaries, the applicant must explain how he or she intends to
protect the interests of those beneficiaries by way of posting security
or otherwise;

(V) The last occupation of the deceased;

(vi)  Evidence as to whether all the debts of the deceased operated a
business at the time of death and, if the deceased did, whether any
debts of that business have been or may be claimed against the
estate, and a description of each debt and its amount;

(vii)  Ifall the debts of the estate have not been paid, evidence of the value
of the assets of the estate, the particulars of each debt — amount and
name of creditor — and an explanation of what arrangements have
been made with those creditors to pay their debts and what security
the applicant proposes to put in place in order to protect those
creditors.

| have concluded that a bond is required in the circumstances to protect the three young
beneficiaries. | acknowledge that Sareang has provided the evidence required by Re
Henderson in support of her request. | also acknowledge that she has been acting in her
children’s interests to date, and a bond comes with a cost.

However, it is an important safeguard to ensure that the Estate is administered as Nicholas
directed and protects the children from misadventure. | decline to waive the requirement.

In summary, Sareang is appointed succeeding Estate Trustee; she is permitted to mortgage
the property to retire debts; she will not be reimbursed for payments she makes on account
of mortgage, interest, arrears, property taxes, utility bills, house insurance and capital
repairs; she will return to court in September 2022 to confirm that she has obtained
mortgage financing; she will investigate the legal fees incurred by Filippo while acting as
Estate Trustee; and she will post a bond as required by the Estates Act.



[33] If the parties cannot agree on costs, | will receive brief written submissions not exceeding
three pages and Bills of Costs by June 3, 2022.
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Justice H.A. Rady

Date: May 20, 2022



