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ENDORSEMENT ON MOTION

BONDY J.
A. INTRODUCTION
1) The Motion

[1] This is an endorsement and reasons regarding a motion for possession of a farm and
cottage. The farmland consists of 100 acres.

[2] As was observed by respondents’ counsel, there were no cross-examinations on affidavits,
nor were there requests for oral evidence prior to hearing the motion.
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Notwithstanding this, both counsel agreed that the matter ought to proceed on the basis of
urgency. That is because of the necessity to establish who has the right to plant the farm
field for the 2023 crop year. Planting time is fast approaching.

A summary of the substantive relief sought by the applicant and moving party includes:

1. An Order amending the application.

2. An Order that the Respondents, John Douglas Mills, William Joseph Mills, and
Mary Anne Von Zitwittz provide to the Estate Trustee immediate vacant
possession of:

a. 2219 Essex Road 14, RR#3 Wheatley, ON (PIN: 75089-0087 (LT)),
legally described as: S 1/2 Lt 22 Con 9 Mersea as in R1397629; S/T debts
in R489526; Leamington; (the “Farm”); and

b. 280 Kawigamog Road, Ontario (PIN: 52236-0240 (LT)), legally described
as: PCL 7279 SEC NS; PT LT 26 CON 5 BLAIR BEING SUMMER
RESORT LOCATION HO15 AS IN LP8048; DISTRICT OF PARRY
SOUND (the “Cottage™).

3. An Order that the Applicant, as sole Estate Trustee, is granted vacant possession
of the farm and cottage against all parties immediately, with the exception of any
tenancy rights that Geurge Kotulak and Bailey Karelse may have at the Farm.

The responding party John Douglas Mills (“Doug”) maintains he is entitled to possession
of the farm for the 2023 crop year.

Background

Madeline Leola Mills (“Madeline” or “the deceased”) died on January 12, 2021. She died
with a will.

Madeline had four children. Her daughter Judith Dale McLean (“Judy”) is the applicant.
Her children Doug, William Joseph Mills (“Joe”), and Mary Anne Von Zittwitz (“Mary”)
are the respondents. The four children are equal beneficiaries under the will. They were all
appointed estate trustees.

The four children met with the estate solicitor Jonathan Sinopoli (“Mr. Sinopoli”) on
January 22, 2021, to begin the administration of the estate. That was about 10 days after
Madeline’s death.

During the meeting of the estate trustees with Mr. Sinopoli, Joe and Doug indicated that
Doug’s son Timothy Mills (““Iim”) might be interested in purchasing the farm. Doug also
indicated that his son should receive a “break™ on the purchase price because his brother
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Joe had received a break when he purchased a farm. Doug, Joe, and Mary maintained that
position from then until the hearing of this motion.

Judy suggested an appraiser. Mr. Sinopoli agreed with the appraisal suggestion. Joe replied
that there was no need for an appraiser and was supported by Mary and Joe in that assertion.

The Application

There was no progress on the sale of the primary estate assets, that is the Farm and Cottage
properties. As a result, Judy retained counsel in late 2021. Correspondence was exchanged
but again, there was no progress on the disposition of the properties.

Accordingly, in spring 2022, the applicant brought an application seeking to either remove
her three siblings as estate trustees or in the alternative, a process by which the farm can
be sold.

The affidavits in support of that application assert several serious breaches of fiduciary
duties by Doug, Joe, and Mary.

Prior to the motion being heard, a consent order was made by me on January 16, 2023. A
summary of the substantive relief granted which is relevant to this motion is as follows:

i.  Doug, Joe, and Mary were removed as estate trustees.
ii.  Judy is to continue as a sole estate trustee.

iii.  All four parties will agree on the value of the farm on or before February 28,
2023, provided that if no agreement is reached the property will be listed for sale
at a price of $2,400,000.

The Agreement to Sell the Farm

The property was listed for sale, and there was an agreement of purchase and sale entered
on March 3, 2023. The relevant terms of that agreement are as follows:

i.  The purchaser is Raymond Tracy;
ii.  The purchase price is $2,000,095;
iii.  The closing date is June 23, 2023;

iv.  “Seller agrees to give notice to evict the tenants if buyer chooses” and at another
point “the buyer agrees to assume the existing tenant and the seller agrees to give
notice to evict the tenants of the buyer chooses”, (on the basis of the record before
me [ concluded this is a reference to the residential tenants and not related to the
farm property);
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v.  “The buyer has the right to enter the farm for the purposes of planting the 2023
crops, anytime before closing.”

Doug has refused to vacate the farmland because he maintains that he has a lease or other
arrangement to farm the estate lands for the 2023 crop year. He also takes the position that
as a result, Judy lacked authority to grant the purchaser the right to enter the lands for that
purpose.

Positions of the Parties
a) The applicant’s position
The applicant raises a number of arguments.

The first is that there is no agreement in writing between Doug and the estate, contrary to
the provisions of Statute of Frauds, R.S.0. 1990, c. S.19 (“Statute of Frauds™).

The second is that even if there was a valid lease between Doug and the estate, there was
no agreement between Doug and the Estate Trustees to extend the lease to the 2023 crop
year.

The third is that assuming there was a lease, and the estate trustees purported to extend it,
Doug was an estate trustee who was profiting from his position as an estate trustee, contrary
to his fiduciary duty.

The fourth is that Doug was aware that the farm would be sold, and he was aware that Judy
was the sole trustee, yet he failed to notify her of his purported interest until after the
agreement of purchase and sale was signed.

b) The respondents’ position

The respondent takes the position that he has been farming this land for about 15 years
based upon a year-to-year arrangement which was renewed each year after a meeting with
family members. Doug takes the position that the agreement was renewed in 2022 for the
2023 crop years, based upon an agreement between himself, Tim, Mary, and Joe. Doug
also maintains that the lease was renewed in that fashion for many years.

Doug maintains that he has spent money on, and applied inputs for the 2023 crop year,
based upon that agreement.

Doug also maintains that Judy was given notice of that agreement by email dated February
28, 2023. Importantly, that email was prior to the execution of the agreement of purchase
and sale. That email is considered extensively below.
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B. ANALYSIS
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The amendment of the application

Rule 26.01 of the Rules of Civil Procedure, R.R.O. Reg. 194, provides that on a motion at
any stage of an action, the court shall grant leave to amend a pleading on such terms as are
just, unless prejudice would result that could not be compensated for by costs or an
adjournment.

Although amendments are presumptively approved, there is no absolute right to amend
pleadings: see Marks v. Ottawa (City), 2011 ONCA 248, [2011] OJ. No. 1445 (“Marks™)
at para. 19. The factors to be considered are those first set out in Simrod v. Cooper, [1952]
O.W.N. 720 (H.C.J. Master) at p. 721, aff'd at p. 723 (H.C.J.), and quoted with approval in
Vaiman v. Yates (1987), 63 O.R. (2d) 211, 47 D.L.R. (4th) 359 (H.C.J.) at p. 698, and later,
in Marks at para. 19 as follows:

1. An amendment should be allowed unless it would cause an injustice not
compensable in costs.

2. The proposed amendment must be shown to be an issue worthy of trial and prima
facie meritorious.

3. No amendment should be allowed which, if originally pleaded, would have been
struck.

4. The proposed amendment must contain sufficient particulars.

In this case, respondents’ counsel does not oppose the amendment. Having considered the
four factors above in the context of this fact situation, and the lack of opposition, I find it
appropriate to make the requested order.

The history of the family farm operation

The Farm in question has been in the family for over 100 years. It was inherited by the
parties’ father in 1963. In 1975, Doug purchased the adjacent farm.

In about 2005, Mr. Mills Sr. semi-retired. After that the farm was “share cropped” based
on a 60 percent to Doug and 40 percent to his father. That arrangement continued from
year to year on verbal agreement until Mr. Mills Sr. died in 2011.

Doug continued working the farm on the same basis with his mother after the death of Mr.
Mills Sr.

In 2015, Doug and/or Tim and/or “South Star Farms” which [ understood to be a
corporation, continued farming the land on the same basis until the end of the 2019 crop
year.
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In 2020, the arrangement changed from a sharecropping arrangement to a fixed rent of
$18,000 per year.

The arrangement was described by Doug and agreed to by Joe and Mary as a “verbal lease
that was renewed each year”. Joe and Mary also describe it as “an annual tenancy that was
revisited each year at our annual meeting”.

Doug, Joe, and Mary all deposed that each year, Judy was invited to attend the meetings
but never did.

I reiterate that Madeline passed away January 12, 2021.

After Madeline’s death, Doug, Joe, and Mary continued with the family meetings. There
was evidence that Judy had been invited but did not attend the meeting in 2021 for the 2022
crop year.

The affidavits filed by Doug, Joe, and Mary do not address the issue of whether there
actually was a meeting held in 2022 for the 2023 crop year, and if so, where the discussion
took place, and whether or not Judy was invited to that meeting. The affidavit only says,
“she did not take part in these discussions”.

On the other hand, Judy deposes that she was not invited to any meeting for the 2023 crop
year.

In any event, inputs were purchased and applied by Doug and Tim pursuant to the purported
arrangement Doug had reached with Joe and Mary to renew the lease for the 2023 crop
year, agreed to by Doug, Joe, and Mary.

Doug, Joe, and Mary all deposed that Judy was aware of Doug and Tim’s use of the farm
and had never objected to it in the past. They each expressed a belief that Judy knew about
the arrangement. They also stated that even if she did not know, she was made aware by
the email from respondents’ counsel to applicant’s counsel dated February 28, 2023.

Finally, there were references to “South Star Farms” which as stated above, I understood
to be a corporation controlled by Doug and Tim that may or may not have been involved
in this farming operation. There was evidence that South Star Farms has some farming
equipment stored in buildings on the farmland.

The communications between the appointment of Doug, Mary, Joe and Judy as
Estate Trustees and the Order of January 16, 2023, removing Doug, Mary, and Joe
as Estate Trustees

I reiterate that at the heart of the differences between the applicant and respondents is the
desire of Doug to purchase the farm for himself and/or his son Tim for a price which Judy
maintains is significantly below fair market value. The reasonableness of that offer is more
fully addressed below.



[43]

[47)

[48]

[49]

[50]

Page: 7

On the other hand, Judy wanted to sell the farm for fair market value and divide the
proceeds. Judy made that clear in the first meeting with the estate solicitor and applicant’s
counsel had confirmed that desire with each of Doug, Mary, and Joe as early as December
2021.

The affidavit sworn on June 2, 2022 in support of the application by the applicant Judy
includes about 25 separate pieces of correspondence between various parties commencing
February 9, 2021, and ending May 24, 2022. Notwithstanding that frequent and consistent
communication, the estate trustees were unable to agree on the manner of sale of the Farm.
For example, they could not agree on something as simple as when and how to meet with
each other, or the selection of an appropriate appraiser. As another example, Doug, Mary,
and Joe all rejected Judy’s choice of an appraiser but paradoxically none offered an
alternative.

I find the correspondence supports the conclusion that Doug, Mary, and Joe were unwilling
to engage in meaningful communication regarding the disposition of the Farm. The
following are additional examples of the basis for that conclusion.

The first is that in August 2021, Judy emailed the other estate trustees and requested
authority to retain a real estate agent. Mary wrote back and stated that it was Madeline’s
wish that the properties stay in the family, and as a result, a non-arms length sale should be
conducted. To be clear, that proposition finds no support in the express provisions of the
will.

Consistent with that observation, Judy sent a further email to her three siblings. She asked
that each of her siblings provide their individual proposals with full details. Again, Doug,
Joe, and Mary wanted Tim to purchase the property on a reduced basis. It seems to me that
if Doug, Joe, and Mary wanted Tim to benefit, they could have simply offered Judy the
fair market value for her interest in the property and absorb the price reduction themselves.
There was no evidence to suggest that proposition was ever put to Judy by them.

The second example is that each of Joe, Doug, and Mary had been told by the estate lawyer
in a letter dated July 23, 2021, that an appraisal was necessary. Notwithstanding that
straightforward advice, each continued to take the position that an appraisal is not
necessary. They continually failed to either agree to the appraisers recommended by Judy,
or in the alternative, recommend or retain an appraiser themselves.

The correspondence also supports the conclusion that Doug, Joe, and Mary profit from
their delay. I state this because Doug and Tim continued to use the Farm, and Doug, Joe ,
and Mary continued to use the Cottage and Farm as their own with no meaningful effort
being made to begin the process of disposition.

In summary, it appears that Doug, Joe, and Mary have deliberately frustrated the sale of
the Cottage and Farm at fair market value. It also appears that they have done so for their
own benefit, and that they did so while estate trustees.
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I reiterate the result of that conduct was the application, and the consent order that Doug,
Joe, and Mary be removed as estate trustees, and for the sale of the land.

The communications and events which occurred between the removal of Doug,
Mary, Joe as Estate Trustees on January 16, 2023, and the date of this hearing

The following is a summary of the most important communications and events through the
relevant timeframe.

On February 8, 2023, applicant’s counsel forwarded respondents’ counsel a request from
the estate accountant for information about a number of matters involving the estate. The
following are the requests relevant to this motion:

5. Summary of farm/home rent.
a. Where is the agreement with respect to this rent
b. What are the terms

On February 28, 2023, the respondents replied as indicated in italics:

5. Summary of farm/home rent.

a. Where is the agreement with respect to this rent Do you still require a copy, or
have you obtained one from the tenants?

b. What are the terms $7000.00 per month plus utilities, tenant looks after the grass
and snow removal.

The respondents added 5c as follows:

c. Farmrent - 18,000 per year, no written agreement.

The language in the February 28, 2023 email is of particular importance to the respondents’
case because they rely upon it as notice to the applicant of a lease in favour of Doug and/or
Tim and/or South Star Farms for the 2023 crop year.

On the same date, the respondents provided the following proposal with respect to selling
the farm to Tim, Doug’s son:

...Tim is offering to purchase the farm property on the foregoing basis for
the sum of $1,600,000, with an adjusted cost for tax purposes of
$1,010,000.00, subject to the usual adjustments, conditional on financing
(for 7 days) and with closing dates to be mutually agreed upon..... There
will also be no issue with respect to the inputs that have been put into the
ground at the property for the upcoming farming season which I am advised
total approximately $15,000. [Emphasis added by court.]



[58]

[59]

[60]

[61]

[62]

[63]

[64]

[65]

[66]

Page: 9

Respondents’ counsel took the position that the offer for the farm was comparable to the
offer ultimately accepted, and would have saved the estate the following:

1. $126,000 in real estate commissions;

2. $15,000 in crop inputs for the 2023 crop year;

3. $14,000 for a third well installed on the property by Doug; and
4. Anunquantified number of tax dollars savings.

[ calculate that offer to be the equivalent of $1,755,000 plus the suggested tax savings.
Unfortunately, it is impossible for me to test the assertion as to comparability without
quantification of the purported tax dollars savings.

In fairness to Judy, she would also have had no way of assessing the comparability of that
offer without information about what tax planning was being proposed and the calculation
of tax savings to the estate from that planning.

The same day, Doug also offered to buy the cottage for $375,000.
On March 2, 2023, the applicant declined Tim and Doug’s offers on the Farm and Cottage.
On March 3, 2023, the applicant listed the farmland for sale for $2,400,000.

On March 14, 2023, an agreement of purchase and sale was signed with a purchase price
of $2,095,000 and a closing date of June 23, 2023, with the condition the buyer can prepare
and plant the farm prior to closing.

On March 16, 2023, applicant’s counsel emailed the lawyer for the respondents advising:

Given that the farm will soon be closing, please have your clients and their
relatives remove all farm machinery and personal items from the estate
property as soon as they can. They will need to stay off of the land after
that as the new owner is supposed to be able to prepare and plant at the
farm before closing.

On March 24, 2023, the real estate agent for the Estate received the following email from
the buyer’s agent:

Unfortunately, Doug Mills approached the tenant about us trespassing on
the property. Obviously, the tenant does not want to police who has access
and for what purpose. We would appreciate you dealing with this as we will
need from time to time to be entering the farm property to do whatever pre-
planting season work or assessments is needed.
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We will also need to be able to access the remaining outbuildings on the
farm as we are starting our prep work to apply for a severance and building
conditions and other assessments may be needed.

On March 28, 2023, applicant’s counsel wrote to respondents’ counsel. He took the
position that there is no lease and proposed that Doug’s position was jeopardizing the sale
of the Farm.

On March 30, 2023, respondents’ counsel wrote to applicant’s counsel stating that Doug
had been farming the land for more than 15 years based on an agreement with his late
father, and that Doug and his son have been tenants on the farm since 2015. Respondents’
counsel also maintains that it was the obligation of the applicant in her capacity as estate
trustee to make inquiries about the possibility of an existing lease prior to entering into an
agreement of purchase and sale.

Respondents’ counsel states that the applicant “wanted to be in control and call the shots,
and she made a mistake.”

Respondents’ counsel also states that his clients intend to continue to occupy the farm for
this growing season, and that in the absence of an agreement to terminate the tenancy, any
attempt to interfere with their tenancy will be met with an appropriate response and his
clients will defend their rights vigorously.

Finally, respondents’ counsel takes issue with the fact that the agreement of purchase and
sale was not provided to his clients prior to execution so they could make a competing
offer. To be clear, there was no evidence of a right of first refusal in their favour.

The agreement of purchase and sale provides for vacant possession. If the estate is unable
to provide vacant possession, there will presumably be a lawsuit.

The Fiduciary Duty of an Estate Trustee
Introduction

At the heart of the original dispute between the estate trustees was the stated desire of Joe
and Doug that Doug’s son Tim have an opportunity to purchase the Farm, and Tim be given
a “break” on the purchase price.

An offer was initially made by Tim for $1.5 million. Mary and Joe sided with Doug and
took the position the offer should be accepted. However, contrary to the advice of the estate
solicitor, the three refused to obtain an appraisal.

I reiterate there was no evidence of any offer by Mary, Joe, and/or Doug to personally
absorb the shortfall and give Judy the fair market value of her interest in the Farm and the
Cottage. Said another way, Doug, Joe and Mary were insisting that Doug’s personal
interest in the Farm, or himself and/or Tim and/or South Star Farms should take priority
over Judy’s interest as a beneficiary.
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[ find that conduct amounts to a significant breach of their fiduciary duty.
The Concept of Loyalty in Fiduciary Relationships

There are cases such as this where a trustee is both a beneficiary and a trustee. “The trustee
may indeed have two hats, that of the trustee and a beneficiary, but he is bound to wear
only the head of the trustee when he carries out any duties of the trustee”: see Donovan
W.M. Waters, Mark R. Gillen & Lionel D. Smith, Waters’ Law of Trusts in Canada, 3rd
ed. (Toronto: Thomson Carswell, 2005), at p. 9.

The Supreme Court of Canada considered the concept of loyalty in fiduciary relationships
in Hodgkinson v. Simms, [1994] 3 S.C.R. 377, 117 D.L.R. (4th) 161. At p. 461, Sopinka
and McLachlin JJ. (as she then was), writing for the dissent, adopted the language from
Keech v. Sandford (1726), 25 All E.R. 223 (Ch.):

At the heart of the fiduciary relationship lie the dual concepts of trust and
loyalty. This is first and best illustrated by the fact that the fiduciary duties
find their origin in the classic trust where one person, the fiduciary, holds
property on behalf of another, the beneficiary. In order to protect the
interests of the beneficiary, the express trustee is held to a stringent
standard; the trustee is under a duty to act in a completely selfless manner
for the sole benefit of the trust and its beneficiaries (Keech v. Sandford
(1726), 25 E.R. 223) to whom he owes “the utmost duty of loyalty”.
(Waters, Law of Trusts in Canada (2nd ed. 1984), at p. 31). And while the
fiduciary relationship is no longer confined to the classic trustee-beneficiary
relationship, the underlying requirements of complete trust and utmost
loyalty have never varied.

In Moffat v. Wetstein (1996), 29 O.R. (3d) 371, 135 D.L.R. (4th) 298 (Gen. Div.), Granger
J. canvassed the duty to avoid conflicts of interest. At p. 390, he stated:

Subsumed in the fiduciary’s duties of good faith and loyalty is the duty to
avoid a conflict of interest. The fiduciary must not only avoid a direct
conflict of interest but must also avoid the appearance of a possible or
potential conflict. The fiduciary is barred from dividing loyalties between
competing interests, including self-interest.

The duty to realize assets and settle the affairs of the estate

[ reiterate that Doug maintains that he has the right to continue to farm the estate property
for another crop year. That would be a total of three crop years after Madeline’s death.

The refusal of Doug, Mary, and Joe to sell the Cottage and Farm conflicts with the testator’s
stated direction in the will to sell, call, and convert into money any part of her estate not
consisting of money at the date of her death. There is no suggestion in the will that Doug
would retain a right to continue farming the land, or purchase the Farm or Cottage.
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The law is clear that estate trustees must not unreasonably delay in realizing assets and
settling the affairs of the estate. The “executors’ year” is often spoken of: see Ian Hall &
Suzana Popovic-Montag, Feeney’s Canadian Law of Wills, 4th ed., (Toronto:
LexisNexisCanada, 2023), at §8.17; Kaminski Estate (Re), [1998] O.J. No. 5457 (Gen.
Div.) at para. 34.

While the estate trustees do have discretion to postpone the sale for such period of time as
is in the best interests of the estate, absent a specific direction, estate trustees have a duty
to convert any non-cash assets including real property into cash. Estate trustees do not have
discretion to refuse to convert land into cash absent the consent of all of those beneficially
entitled: see Gunn Estate (Re), 2010 PECA 13, [2010] P.E.LJ. No. 35, at paras. 31-32.

In summary, I find the will contained a direction to sell, and that there was no compelling
reason not to sell, and that there was no consent of all those beneficially entitled to retain
the property.

Was there an agreement as to the rental of the farm in the years after Madeline
passed away?

The nature of the long-standing arrangement

[ agree with the submission of respondents’ counsel that the fundamental issue is whether
Doug and Tim are tenants of the Farm.

Doug described the arrangement as a verbal lease that was renewed each year. Joe and
Mary concurred with that description, referring to it as “an annual tenancy that was
revisited each year at our annual meeting”.

Importantly, there was no suggestion by anyone that the arrangement included a right of
renewal in Doug’s favour.

In other words, each year a further agreement was required between Doug and/or Tim
and/or South Star Farms on one hand and the owner of the land from time to time on the
other hand regarding the next farming year. There were no automatic renewals.

Doug purported to continue to farm based upon an arrangement made between only
himself, Joe, and Mary in 2022 in anticipation of the 2023 crop year. Once that decision
was made, Doug applied input in accordance with that purported arrangement.

The question is whether the arrangement between Doug, Joe, and Mary actually constitutes
an enforceable agreement for the 2023 crop year.

Doug’s duty as an estate trustee to divest himself of an interest in estate property

Doug’s primary obligation in his capacity as estate trustee was to the estate, and not
himself.
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[t follows that when he accepted his appointment as estate trustee, it was incumbent upon
him to divest himself of any interest he had in the estate assets, including the farm, in order
for him not profit from the estate and would be able to objectively dispense his duties.

Notwithstanding that obligation, Doug wanted to continue farming the estate lands, and it
was incumbent upon him to at least negotiate a fair arrangement with the estate, as agreed
to by the estate trustees.

For the reasons above and below, I find there was no such agreement.

The lack of a meeting of the minds of the parties to the purported contract for the 2023
crop year

Introduction

Doug, Joe, and Mary all agree that prior to Madeline’s death, Doug and Tim had been
farming the estate lands based on a year-to-year lease which had been extended each year
after a family meeting.

[ reiterate that Madeline died in January 2021. I conclude on the record before me that the
arrangement to farm the estate lands for the 2021 crop year would have more likely than
not been made in fall 2021, when Madeline was still alive in accordance with the process
in prior years. Accordingly, on the record before me, I find that Doug potentially had an
enforceable lease or right of occupation for the 2021 crop year. To be clear, I am not
making a finding of fact in that regard given that at the time that arrangement was made,
Doug was acting on behalf of his mother pursuant to a power of attorney because she was
incapable of making decisions related to property.

Doug takes the position that he is entitled to continue farming the estate property for the
2023 crop year based upon an agreement between himself, Mary, and Joe.

The respondents’ factum states that the “respondents attempted to discuss the tenancy
agreement with Judy, but she chose not to attend the annual meeting.” Further on the
factum, it states “Judy was aware and consented to Doug and Tim’s verbal lease and
dealings on the farm... with the Estate”.

For the reasons which follow, I reject those propositions in the respondents’ factum.
Findings

The respondents’ assertions regarding Judy and a meeting in 2022 for the 2023 crop year
are not supported by the record before me.

To the contrary, Judy denied having been invited to a meeting in 2022 for the 2023 crop
year. As said above, and consistent with that assertion, the respondents’ affidavits do not
state that there was a meeting held. Further, there was no suggestion Judy was notified of
any meeting. Finally, the affidavits of the respondents do not suggest that the terms of any
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arrangement had been made were communicated to Judy anytime before the March 28,
2023 email from respondents’ counsel. The issue of whether notice of a lease was
continued in that email is further considered below.

Those conclusions find support in the fact that litigation was already underway in spring
2022. Respondents’ counsel was retained and accepted service on June 21, 2022. There is
no suggestion from anyone that the 2022 crop had been taken off, the 2022 rent paid, and
in accordance with past practices, a new agreement negotiated by that point in time.

Said another way, at the point in time when the 2023 lease agreement would have been
negotiated in a manner consistent with past practices, both parties were represented by
counsel. It necessarily follows that those arrangements would have been made through
counsel. There was no evidence to suggest they had been.

Accordingly, I find that either there was no meeting, or in the alternative, if there was a
meeting, Judy was not given notice of the meeting as she had in the past.

The law regarding decisions of multiple estate trustees

The law is well settled that subject to some limited exceptions estate trustees must act
together: see MacLennan v. Willcocks, [1946] O.J. No. 153, 1946 CarswellOnt 212 at para.
10: Gibb v. McMahon (1906), 37 S.C.R. 362; Dewaele v. Roobroeck, 2020 ONSC 7534 at
para. 51; St. Joseph's Health Centre v. Dzwiekowski, [2007] O.J. No. 4641 (S.C.), Kaptyn
Estate (Re), [2009] O.J. No. 1685 (S.C.) at para. 16; Re Haasz (1959), 21 D.L.R. (2d) 12
(Ont. C.A.) at p. 19; Wasserman, Arsenault Ltd. v. Stone, [2000] O.J. No. 1201 (S.C.).

I find that Doug, Joe, and Mary were all aware of the responsibility for estate trustees to
act together. That is because in a letter dated May 14, 2021, the then estate solicitor, Mr.
Sinopoli, recommended to the estate trustees that if they were not in agreement on how to
administer the estate, they should retain separate lawyers.

[ also find that Doug, Joe, and Mary purported to bind the estate for the 2023 crop year
without notice or input from Judy and that after that decision was made, there was no
mention of it until the March 28, 2023 email, at the earliest. The effect of that email is more
fully considered below.

Result

I conclude the lack of a meeting, and/or notice of the meeting, and the resulting lack of
consensus between the estate trustees is fatal to Doug’s case.

The failure of Doug, Joe, and Mary to keep Judy informed regarding their purported
dealings with the principal asset of the estate amounts to a breach their fiduciary duty to
the beneficiaries: see Fales v. Canada Permanent Trust Co., [1977] 2 S.C.R. 302, 70
D.L.R. (3d) 257 (“Fales™).
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If Doug, Joe, and Mary wanted to proceed with an arrangement for the 2023 crop year and
anticipated Judy would not consent to a third crop year for Doug and/or Tim and/or South
Star Farms, they should have applied to the court for direction: see Fales; r. 75.06. Rather,
the respondents decided to act on their own, again breaching their fiduciary duty to the
estate and its beneficiaries.

I also find that there was no meeting of the minds between Doug and Tim and the estate.
That is because as said above, only three of the four estate trustees were ever notified of,
and given an opportunity to address Doug’s proposal for the 2023 crop year.

[ am aware that the respondents posit that the 2023 arrangement ought to be enforceable
because Judy acquiesced to the 2022 arrangement. To be blunt, that proposition proposes
that Doug be rewarded for one breach of fiduciary duty regarding the 2023 crop year by
relying on the result of another breach of fiduciary duty in the 2022 crop year. The
arrangement in 2022 was a clear breach of Doug’s duty not to profit from the estate. To be
blunt, I find that proposition lacking in common sense.

Finally, given the arrangement between Doug, Joe, and Mary was made while they were
estate trustees, I also find that arrangement would have further delayed the realization of
the principal estate asset without the consent of Judy in her capacity as an estate
beneficiary, thereby again, breaching their fiduciary duties.

Prior to leaving this issue I would like to address respondents’ counsel’s objection to the
arrangement between Doug, Joe, and Mary for the 2023 crop year being characterized by
applicant’s counsel as “secretive”.

The respondents failed to advise Judy they were going to make a decision, then failed to
advise her that a decision had been made and failed to advise her what the details of that
decision were. Notwithstanding the lack of notice to Judy, Doug entered the lands to apply
inputs without discussion with her. Given the circumstances I do not find applicant’s
counsel’s characterization of that conduct as “secretive”, misleading, or objectionable.

Other factors consistent with a lack of a lease or other right to farm the estate lands

There are a couple of other factors which I find inconsistent with both Doug having
communicated his arrangement for the 2023 crop year to Judy and the existence of a lease.

The first factor is that the language in the March 30 email from respondents’ counsel is not
consistent with Doug having communicated a lease interest prior to the signing of the
agreement of purchase and sale. To the contrary, the language suggests that Doug withheld
making a claim related to a 2023 lease until after the agreement of purchase and sale was
signed.

For example, at one point that email states “Had the offer been put to my clients prior to
acceptance by your client, this issue could have been raised in advance.” That is a reference
to the 2023 lease. Further on the email “all of this could have been avoided had your client
taken a few minutes to send an email saying there was an offer and asking if my clients
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wanted to better it.” That language suggests the issue of the lease had not been raised in
advance and that Judy would have been told about the lease if she had given Doug and/or
Tim an opportunity to better the existing offer.

[119] As another example, that same email also states things like the applicant “wanted to be in
control and to call the shots, and she made a mistake.” It is difficult to avoid the conclusion
that Doug deliberately chose to withhold communication of his purported deal with Joe
and Mary in an effort to trap Judy. That conclusion is consistent with my observations
throughout regarding the conduct of Doug, Joe, and Mary. That conclusion also finds
support in Doug’s threat to stay in possession of the land unless there is an agreement to
terminate the tenancy. In other words, Doug’s stated objective is to profit from the situation
whether through a sale to his son, or a right to a lease for the 2023 crop year, or
compensation for terminating the purported lease.

[120] The second factor is that there is no mention of a lease in the consent Order for the sale of
the Farm. For the reasons above, I conclude that Judy was never notified of Doug’s claim
of a lease for the 2023 crop year at the time that order was made. If Doug wanted to
continue farming for the 2023 crop year, he should have made that known at the time that
Order was made. He chose not to.

7) Additional arguments of the applicant that I rejected

[121] Section 2 of the of Statute of Frauds provides as follows:

Subject to section 9 of the Conveyancing and Law of Property Act, no lease,
estate or interest, either of freehold or term of years, or any uncertain interest
of, in, to or out of any messuages, lands, tenements or hereditaments shall
be assigned, granted or surrendered unless it be by deed or note in writing
signed by the party so assigning, granting, or surrendering the same, or the
party’s agent thereunto lawfully authorized by writing or by act or operation
of law.

[122] Section 4 provides:

No action shall be brought to charge any executor or administrator upon any
special promise to answer damages out of the executor’s or administrator’s
own estate, or to charge any person upon any special promise to answer for
the debt, default or miscarriage of any other person, or to charge any person
upon any contract or sale of lands, tenements or hereditaments, or any
interest in or concerning them, unless the agreement upon which the action
is brought, or some memorandum or note thereof is in writing and signed
by the party to be charged therewith or some person thereunto lawfully
authorized by the party.

[123] In this case, there is consensus that there was no written lease agreement.
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[ begin with the observation that the purpose of the Statute of Frauds is to prevent
fraudulent dealings in land: see Erie Sand and Gravel Ltd. v. Seres’ Farms Ltd., 2009
ONCA 709, 97 O.R. (3d) 241 at para. 49; Hill v. Nova Scotia (Attorney General), [1997]
1 S.C.R. 69, [1997] S.C.J. No. 7, at para. 10.

The case law supports the conclusion that the issue of the enforceability of an oral lease or
right of occupation is a question of fact.

As aresult, I reject the applicant’s argument that the absence of an agreement in writing is
in itself conclusive as to the issue of the existence of a lease or right of occupation in favour
of Doug.

Additional arguments made by the respondent that I reject
Proprietary estoppel

Respondents’ counsel maintains that the applicant is estopped from denying Doug’s right
to farm the estate lands for the 2023 crop year. As stated by respondents’ counsel, there are
three elements needed to establish proprietary estoppel:

1) Encouragement of the plaintiffs by the defendant owner;

2) Detrimental reliance by the plaintiffs to the knowledge of the defendant
owner; and

3) The defendant owner seeks to take unconscionable advantage of the plaintiff by
reneging on an earlier promise.

See Tiny (Township) v. Battaglia, 2013 ONCA 274, [2013] O.J. No. 1942 at para. 131;
Schwark Estate v. Cutting, 2010 ONCA 61, 261 O.A.C. 262, at para. 16; Belvedere v.
Brittain Estate, 2009 ONCA 1, 94 O.R. (3d) 655 at para. 65.

[ find that the respondent has failed to establish all three elements.

The defendant owner in this case was the estate as represented by the four estate trustees
prior to January 16, 2023, and the estate as represented by Judy as sole estate trustee after
that time. Simply put, Judy, and therefore the estate, had no knowledge of the purported
agreement.

As aresult, I find the defendant estate had not encouraged Doug, and that the estate had no
knowledge of detrimental reliance by Doug, and that the estate had not made an earlier
promise that it reneged upon.
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Respondents’ counsel’s February 28, 2023 email
Introduction

The February 28, 2023 email is of particular importance because the respondents rely on
that email as notice to the applicant of a lease in favour of Doug and/or Tim and/or South
Star Farms. There was no evidence from Doug, Mary, or Joe of notice of that purported
arrangement prior to February 28. Further, Judy denied notice of the arrangement. In other
words, this is the only potential notice of the lease given prior to Judy having signed the
listing agreement and the agreement of purchase and sale.

Judy deposes that she took this email from respondents’ counsel to mean that there was no
lease written or otherwise.

On the other hand, Doug’s affidavit states that the email states that “the farm rent is
“$18,000 per year, no written agreement”.

Initial observations

[ make the following observations about the language chosen in that email.

The first observation is that the economy of language chosen results in multiple possible
interpretations. Judy stated that she interpreted the email to mean there was no lease written
or otherwise. For the reasons which follow, I do not find that interpretation unreasonable.

The second observation is a further example of the first.

[ find Doug’s iteration materially misstates what was actually said in that email. The email
says, “Farm rent — $18,000 per year, no written agreement”. The difference between the
two iterations is that Doug’s affidavit puts the $18,000 per year rent in the present tense.
To the contrary, there was no tense provided in the email.

That difference is important.

The applicant is the estate trustee and as such, is responsible for completing estate accounts.
It follows that she requires information regarding the past annual rent. She appears to have
concluded that the reference to $18,000 was a reference to what Doug had paid in the past,
rather than a suggestion that there is an arrangement in place for the 2023 crop year.

The third observation is that the information conveyed falls far short of notice of a lease,
in that it does not convey the essential terms.

To be valid, an agreement for a lease must show
(1) the parties,

(2) the description of the premises to be demised,
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(3) the commencement,
(4) the duration,
(5) the rent, if any, and

(6) all the material terms of the contract not being matters incident to the
relation of landlord and tenant, including any covenants or conditions,
exceptions or reservations.

See 1213763 Ontario Inc. v. Shopsy's Hospitality Inc., [2008] O.J. No. 1994 (S.C.) at para.
18; Canada Square Corp. et. al. v. V.S. Services Ltd. et. al. (1982), 34 O.R. (2d) 250 (C.A.)
at p. 10.

It was incumbent upon Doug to convey those terms. He was aware the property would be
listed for sale. If Doug wanted to bind a potential purchaser of the estate lands, the listing
agreement and agreement of purchase and sale would necessarily have to include all of the
terms of the lease that he was claiming.

Instead, Doug chose only to say, “Farm rent — $18,000 per year, no written agreement”.

Doug should have at a minimum said that he has a lease for the 2023 crop year which he
intends to enforce, and delineated the essential terms of that arrangement to give
appropriate notice to a potential purchaser.

Other portions of the February 28 email relied upon by the respondents

The respondents maintain that the reference to $15,000 inputs for the 2023 crop year in the
February 28 email supports the conclusion that Doug had a lease for the 2023 crop year
that he intended to enforce.

I disagree with that assertion. For the reasons which follow, I find that the language chosen
regarding the inputs supports the conclusion that Doug did not have a lease for the 2023
crop year which he intended to enforce.

The email states if the farm is sold to Tim “there will also be no issue with respect to the
inputs that have been put into the ground at the property for the upcoming farming season
which I am advised total approximately $15,000.” That language suggests a claim for
$15,000 for those inputs if the farm is sold to a third party. The email also states that Doug
will not seek repayment for the $14,000 he spent for a third well. That language suggests
a claim of $14,000 for that well if the farm is sold to a third party.

Importantly, there is no suggestion of a risk of damages for breach of contract for lease
resulting from sale to a third party. Common sense dictates that if the exposure of the estate
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to liability would be reduced by a sale to Doug and/or Tim, the liability for a 2023 lease
would also have been mentioned.

To the contrary, the first claim for compensation for his purported 2023 crop year lease is
made in the March 30 email from respondents’ counsel to applicant’s counsel.

That was approximately one month after the agreement of purchase and sale was signed.
That email states “in the absence of an agreement to terminate the tenancy, any attempt to
interfere with their tendency will be met with an appropriate response”. That language is
consistent with a desire by Doug to be compensated in money for the termination of the
purported lease.

Conclusions

The language relied upon by the respondents is vague and capable of more than one
interpretation.

For all the above reasons, and the reasons immediately below, I do not find the conclusion
reached by Judy unreasonable in the circumstances. Language was chosen by Doug and
accordingly, its ambiguity should not work to the detriment of Judy and the estate.

Importantly, Doug, Joe, and Mary all deposed that in every year since about 2015, a family
meeting was held regarding a lease for the following farm year. Each year, Judy was
invited. [ repeat my finding above that no notice of any meeting was given to Judy, and
that there was no evidence that the results of any arrangement had ever been communicated
to Judy prior to the February 28 email. I also reiterate that I reject that the February 28
email gave effective notice to Judy.

Simply put, if Doug wanted to continue to occupy the land, he could have done that in a
number of ways, including without limitation:

1. By a properly constituted meeting of all four estate trustees prior to January 16,
2023; or

2. If prior to January 16,2023, he did not believe Judy would attend the meeting or
cooperate in a meeting, he should have brought a motion for directions; or

3. By written communication to Judy after January 16, 2023, including all the
essential elements of the proposed lease and requesting a lease for the 2023 crop

year; or

4. By requesting his claim of a lease be included in the consent order for the
property to be sold at the time that order was made.

Doug elected to do none of the above.
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Doug as an over holding tenant

It seems to me the most promising argument Doug could put forth is that he was an over
holding tenant at the end of the 2022 crop year who renewed for another year.

Typically, the tenant must take steps to continue in possession. For example, if a tenant for
a year or a term of years at a yearly rent over holds, the tenant can occupy the lands for a
further year by paying rent which is accepted: see Cruickshank Construction Limited v.
Durrett Companies Limited, 2013 ONSC 3209 at para. 82; and S.L. Ivans Jewellery Ltd. v.
Bradbrooke (1997), 1997 CanLII 11374 (S.K. K.B.); Christopher Bentley et. al., Williams
& Rhodes Canadian Law of Landlord and Tenant, Vol. 1, 6th ed. (Toronto: Carswell,
1988) at pp. 4-10.

[ find for the reasons above that there was no rent accepted by the estate trustee. I reiterate
my finding above that the estate was unaware of Doug’s claim for a lease for the 2023 crop
year. It necessarily follows the 2023 crop inputs were applied without authority.

Accordingly, I find that Doug and/or Tim and/or South Star Farms was not an over holding
tenant.

Part performance

Doug argues part performance. He maintains that he applied crop inputs to the land at an
expense of $15,000, and accordingly, partially performed the contract, and as a result is
entitled to continued possession.

To establish part performance, four requirements must be met. They are as follows:
1. The performance must be referable to the contract;

2. The acts of performance must be acts of the plaintiff;

4. The contract must be one for which the law would grant specific performance if it
had been properly evidenced in writing; and

4. There must be clear and proper evidence of the existence of the contract.

See Sigrist et. al. v. Keri McLean et. al.,2011 ONSC 7114 (“Sigrist™), at paras. §0-81;
Kang Corp. v. KRTT Group Ltd., [2007] O.J. No. 1500 (S.C.).

The onus is upon Doug to establish evidence of acts unequivocally referable to the
agreement alleged: see Sigrist, at para. 81.

I find that Doug has failed to establish the first, third and fourth requirement. That is
because I found there was no contract to be enforced.
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Equity
There was some suggestion equity may intervene in favour of Doug and/or Tim.

I find that there were several breaches of fiduciary duty by Doug, Mary, and Joe. Those
breaches were significant, deliberate, persistent, and unrepentant. I find those breaches
were intended to delay the disposition of the farmland and cottage properties so that Doug,
Joe, and Mary could continue using those estate properties as their own.

Doug, Mary, and Joe have been responsible for unnecessary litigation. While the estate
trustees, each flagrantly disregarded their fiduciary duties to the estate. I reiterate those
duties were breached significantly, regularly, and are directly responsible for this litigation.

Itis trite law that “he who seeks equity must come with clean hands. Delay defeats equity™:
see Canson Enterprises Ltd. v. Boughton & Co., [1991] 3 S.C.R. 534, 85 D.L.R. (4th) 129,
at para. 82.

For all of these reasons, I find that equitable relief is not available to Doug and/or Tim.

Costs
Quantum

Prior to argument of the motion, I asked counsel to address the issue of costs. I directed
that each counsel assume that they won the motion on all issues and asked that they come
up with an “all in” amount. Counsel agreed that if either party won on all issues, reasonable
costs of the motion should be assessed at $7,500, all inclusive. I find that amount both
reasonable and proportionate and, accordingly, appropriate.

Responsibility

Judy was entirely successful and accordingly, is presumptively entitled to costs. Given the
conduct of Doug, Mary, and Joe, I find those costs are to be paid by them personally.

The respondents object to Judy’s costs in excess of those ordered being paid out of the
estate.

The law is well settled that estate trustees have generally been entitled to be indemnified
for all reasonably incurred legal costs in the administration of an estate. That includes legal
costs of an action reasonably defended. However, a court may order otherwise where an
estate trustee has acted unreasonably: see Brown v. Rigsby, 2016 ONCA 521 at para. 11;
Geffen v. Goodman Estate, [1991]2 S.C.R. 353 at p. 391.

Judy was doing what was reasonably necessary to sell the estate properties in accordance
with the direction to that effect in the will, and accordingly, is entitled to her costs in excess
of those ordered being paid out of the estate.
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C. ORDER

[174] For all the above reasons, order to go as follows:

1) THIS COURT ORDERS that the Applicant has leave to amend the Notice of
Application issued June 8, 2022;

2) THIS COURT ORDERS that the Notice of Application issued June 8, 2022, be
amended in accordance with the draft Amended Notice of Application attached
hereto as Schedule A;

3) THIS COURT ORDERS that the Respondents, John Douglas Mills, William
Joseph Mills, and Mary Anne Von Zitwittz provide to the Estate Trustee
immediate vacant possession of:

a) 2219 Essex Road 14, RR#3 Wheatley, ON (PIN: 75089-0087 (LT)),
legally described as: S 1/2 Lt 22 Con 9 Mersea as in R1397629; S/T debts
in R489526; Leamington; (the “Farm”); and

b) 280 Kawigamog Road, Ontario (PIN: 52236-0240 (LT)), legally described
as: PCL 7279 SEC NS; PT LT 26 CON 5 BLAIR BEING SUMMER
RESORTLOCATIONHO015 AS IN LP8048; DISTRICT OF PARRY
SOUND (the “Cottage™).

4) THIS COURT ORDERS that the Applicant, as sole Estate Trustee, is granted
vacant possession of the farm and cottage against all parties immediately, with the
exception of any tenancy rights that Geurge Kotulak and Bailey Karelse may have
at the Farm.

5) THIS COURT ORDERS that costs in the amount of $7,500 are payable jointly
and severally by the Respondents John Douglas Mills, William Joseph Mills, and

Mary Ann Von Zittwitz to the Applicant in her capacity as Estate Trustee for the
Estate of Madeline Leola Mills.

6) THIS COURT ORDERS that the balance of the Applicant’s costs be payable by
the Estate, subject to a passing of accounts

e

AL

Justice Christopher M\./Bondy

Released: April 18, 2023
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e
IN THE ESTATE OF MADELINE LEOLA MILLS, DECEASED X
JUDITH DALE MCLEAN, Executor and Trustee of the
Estate of MADELINE LEOLA MILLS, Deceased
Applicant
-and -
JOHN DOUGLAS MILLS, WILLIAM JOSEPH MILLS, and
MARY ANNE VON ZITTWITZ, Excentor-and-Frustee-of the-
Respondents

AMENDED
NOTICE OF APPLICATION

TO THE RESPONDENTS

A LEGAL PROCEEDING HAS BEEN COMMENCED by the applicant. The claim made by the
applicant appears on the following page.

THIS APPLICATION will come on for a hearing;

O In person
[0 By telephone conference

X By video conference

at the following location:

a Zoom link provided by the Windsor Superior Court of Justice, 245 Windsor Avenue, Windsor ON
NOA 112 '

on July 12,2022 at 10:00 a.m.

A1



Electronically issued / Délivré par vole électronique : 08-Jun-2022 Court File No./N° du dossier du greffe : CV-22-00031114-0000
Windsor Superior Court of Juslice / Cour supérieure de juslice A466

IF YOU WISH TO OPPOSE THIS APPLICATION, to receive notice of any step in the application
or to be served with any documents in the application, you or an Ontario lawyer acting for you must
forthwith prepare a notice of appearance in Form 38A prescribed by the Rules of Civil Procedure, serve
it on the applicant’s lawyer or, where the applicant does not have a lawyer, serve it on the applicant, and
file it, with proof of service, in this coutt office, and you or your lawyer must appear at the hearing.

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE TO THE
COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE APPLICATION, you or
your lawyer must, in addition to serving your notice of appearance, serve a copy of the evidence on the
applicant’s lawyer or, where the applicant does not have a lawyer, serve it on the applicant, and file it,
with proof of service, in the court office where the application is to be heard as soon as possible, but at
least four days before the hearing.

IF YOU FAIL TO APPEAR AT THE HEARING, JUDGMENT MAY BE GIVEN IN YOUR
ABSENCE AND WITHOUT FURTHER NOTICE TO YOU. IF YOU WISH TO OPPOSE THIS
APPLICATION BUT ARE UNABLE TO PAY LEGAL FEES, LEGAL AID MAY BE AVAILABLE
TO YOU BY CONTACTING A LOCAL LEGAL AID OFFICE.

Date .JUN8.8,2022. . Tsued by 2 DeNomMe SEIEIE=T
Local registrar
Address of
court office : 245 Windsor Avenue
Windsor, ON N9A 1J2

TO: JOHN DOUGLAS MILLS
2338 Essex Road 14, R.R. #3
Wheatley, ON NOP 2P0

AND TO: WILLIAM JOSEPH MILLS
2310 County Road 14,
Wheatley, ON NOP 2P0

AND TO: MARY ANNE VON ZITTWITZ
1982 Dunham Drive,
Rochester, Michigan
U.S.A. 48306-4809
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APPLICATION

1. The Applicant makes this application for:

a. an Order removing John Douglas Mills, William Joseph Mills and Mary Anne von
Zittwitz (collectively, the “Respondents™) as Estate Trustees for the Estate of Madeline
Leola Mills (the “Estate™)

b. inthe alternative to (a), the Applicant makes this application for:

i. an Order compelling the Respondents to allow the appraisal, by Ray Bower, or
such other appraiser as the Applicant sees fit, of the properties municipally
described as,

1. 2219 Essex Road 14. R.R. #3, Wheatley, Ontario NOP 2P0, S. Pt. Lot 22
Municipality of Leamington, County of Essex (the “Farm™); and
2. 280 Kawigamog Road, Ontario, Pt. Lot 26 Blair Con 5 Location
HO15PCL 7279 N/S District of Parry Sound (the “Cottage™).
and that the cost of such appraisal will be paid by the Estate.
ii. an Order compelling the Respondents to allow the Applicant to list the Farm and
Cottage properties with a licensed real estate agent chosen by the Applicant.
iii. an Order compelling the Respondents to accept the offer for the Farm that most
benefits the Estate as decided by the Applicant.
iv. an Order compelling the Respondents to accept the offer for the Cottage that most
benefits the Estate as decided by the Applicant.

c. costs of this application on a partial indemnity basis paid by John Douglas Mills, William

Joseph Mills and Mary Anne von Zittwitz with the balance of the Applicant’s costs

payable by the Estate.
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d. An Order that the Respondents, John Douglas Mills, William Joseph Mills, and Mary
Annc Von Zitwittz immediately provide to the Applicant, as sole Estate Trustee, vacant

possession of:

i, 2219 Essex Road 14, RR#3 Wheatley, ON (PIN: 75089-0087 (LT)), legally
described as: S 1/2 Lt 22 Con 9 Mersea as in R1397629; S/T debts in R489526;

Leamington (the “Farm’™); and

ii. 280 Kawigamog Road, Ontario (PIN: 52236-0240 (LT)), legally described as:
PCL 7279 SEC NS: PTLT 26 CON 5 BLAIR BEING SUMMER RESORT
LOCATION HO15 AS IN LP8048: DISTRICT OF PARRY SOUND (the

“Cottage™)

e. An Order that the Applicant, as sole Estate Trustee, is granted vacant possession of the
farm and cottage against all parties immediately, subject to any tenancy rights that
Geurge Kotulak and Bailey Karelse may have at the Farm.

£ An Order for damages as a result of a breach of trust payable to the Estate by Douglas
Mills, such damages will be particularized prior the hearing of this matter;

g An Order that Douglas Mills has no lease agreement enforceable against the Estate or
the Applicant with respect to either the Farm orthe Cottage.
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such further and other relief as counsel may advise and this Honourable Court deems to

be just.

2. The grounds for the application are:

a.

b.

The Deceased died on January 12,2021 at the age of 87.

The Deceased is survived by her four children, Judith Dale McLean, John Douglas Mills,
William Joseph Mills, and Mary Anne von Zittwitz.

The Deccased’s Will appoints the Applicant and the Respondents, together, as Executors
and Trustees.

The Applicant and the Respondents are equal beneficiaries under the Will.

A Certificate of Appointment of Estate Trustee with a Will has been issued under the seal
of the Court to the Applicant and Respondents, on July 20™, 2021.

The Deceased owned the Farm and Cottage at the time of her death.

The Applicant and the Respondents disagree as to the manner of the sale the Farm and
Cottage Properties.

The Applicant has requested that the Farm and Cottage properties be appraised so that
they can be listed with a real estate agent at fair market value.

Mary Anne von Zittwitz has consented to the appraisals of the Farm and Cottage, but not
to the hiring of a realtor.

To date, the Respondents have indicated that they believe appraisals should be done but
have not agreed to involve third parties and have withheld their consent to appoint an
appraiser who was previous used,

The Respondents have acted on a conflict of interest with respect to their position as
Estate Trustees given their personal and financial interests in the Farm and Cottage

properties.
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. The Applicant is prepared to administer the Estate pursuant to the terms of the Will.
m. Rules 14.05(3)(c) and 45.01 of the Rules of Civil Procedure, R.R.O. 1990, Reg. 194.
n. Sections 17 and 37 of the Trustee Act, R.S.0. 1990, c. T. 23.

o. Such further and other grounds as counsel may advise and this Honourable Court deem
just.

p. Section 2 of the Statute of Frauds, R.S.0. 1990, ¢. S. 19.

q. Douglas Mills now asserts that he is a tenant of the Farm and refuses to leave, jeopardizing
the sale of the Farm to its buyer. The buyer was provided access to the Farm for the purpose

of planting 2023 crops before the sale closes.

r. Douglas Mills kept secret his intention to_assert rights as an alleged tenant through his
tenure as Estate Trustee, which constitutes a breach of trust. By keeping this information
from the other Estate Trustees as they were at the tinie, he favoured his own interests at the
expense of the Estate.

s. In the event that Douglas Mills entered into leases or renewed leases with himself or his

son, Timothy Mills, by virtue of his position as an attorney for property or Estate Trustee,
this constitutes a breach of trust as he favoured his own interests at the expense of the

Estate.

the event that Douglas Mills renewed leases with himself ot his son, Timothy Mills, and
failed to disclose thesé leases or renewals to the other powers of attorney for property or
Estate Trusteés as they were at the time, this constitutes a breach of trust as he favoured his
own interests at the expense of the Estate.

u. In the event that Douglas Mills entered into leases or renewed leases with himself or his
son, Timothy Mills, by virtue of his position as an attorney for property or Estate Trustee,
he acted beyond the scope of his power and such alleged leases are a nullity.
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3. The following documentary evidence will be used at the hearing of the application:
a. the Affidavit of Judith Dale McLean, to be sworn, and exhibits attached thereto; and
b. such further and other evidence as counsel may advise and this Honourable Court

permits,

c. Affidavit of Judith Dale McLean, sworn April 4, 2023.

DATED: Fne3-2029— ERIC M. KATZMAN
Antil 4. 2023 KATZMAN ESTATE LAW
At 2090 Wyandotte Street East, Suite 201
Windsor, ON N8Y SB2

Ph: [-844-602-4242
Fx: 1-844-908-3948
eric@katzmanestatelaw.com

Lawyers for the Applicants
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