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ENDORSEMENT
HORVAT J.
OVERVIEW
[1] This case involves a conflict between the two estate trustees chosen by Frederick Albert

Stockwell (“Fred”) to administer his estate (“the Estate). The issues for determination
before me are:

(a) Should Mary Ann Pajot, also known as Mary Ann Dougherty (“Mary Ann”) be passed
over as an estate trustee and Kerri Lynn Stockwell (“Kerri”) be appointed as sole trustee
of the Estate?

(b) Should an estate trustee during litigation (“ETDL”) be appointed?

Mary Ann concedes that she is in a conflict of interest because of a lawsuit that she
commenced against the Estate. Kerri seeks an order passing over Mary Ann and an order
appointing herself as sole Estate trustee. Mary Ann seeks an order for the appointment of
an ETDL, arguing that Kerri is unsuitable to be left as sole trustee of the Estate. Kerri
opposes the appointment of an ETDL on the grounds that the Estate should not have to
incur additional costs as Kerri can administer the Estate during the litigation.

In my view, in all of the circumstances of this case, | should not interfere with Fred’s choice
of Kerri as an executor and trustee lightly, particularly in the present circumstances where
Kerri is willing and able to act. It is neither necessary nor appropriate to appoint an ETDL
in this case. In these circumstances, Kerri shall be appointed as sole executor and trustee
of the Estate and the application to appoint an ETDL is dismissed.

BACKGROUND

On August 20, 2024, Fred died with a Last Will and Testament dated January 28, 2014 (the
“Will”).

Kerri and Mary Ann are jointly named as executrices and trustees for the Estate. Kerri is
one of Fred’s three daughters. Since 2008, Mary Ann was Fred’s common law partner.
Mary Ann, Kerri and Fred’s other two daughters are named as equal beneficiaries of the
residue of the Estate.

The Estate is estimated to have a gross value of nearly $1 million, $670,000 of which is
real property. The property was used by Fred as his residence, and he operated an
automotive repair business from the property. Under the terms of the Will, Mary Ann has
a life interest in the property.
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On May 8, 2025, Mary Ann commenced litigation against the Estate seeking dependant’s
relief under the Succession Law Reform Act, among other relief including the appointment
of an ETDL.

On June 10, 2025, Mary Ann acknowledged, through her counsel, that because of the
litigation she is in a conflict of interest with the Estate. Mary Ann has not renounced as
executor or trustee of the Estate.

OnJune 17, 2025, Justice King ordered that the hearing regarding the passing over of Mary
Ann and the ETDL proceed on July 22, 2025.

On June 17, 2025, Mary Ann filed a notice of objection to Kerri’s appointment as the sole
executor of the Estate.

In their affidavit evidence, Kerri and Mary Ann each make accusations against the other
about being uncooperative, responsible for delays and about excluding the other from
decisions concerning the administration of the Estate. Mary Ann also alleges that there is
hostility and animosity between her and Kerri.

| have reviewed and considered all the affidavit evidence, including exhibits, filed. No
cross-examinations were conducted.

ANALYSIS

The test for the removal or passing over of an estate trustee is the same: Ford v. Mazman,
2019 ONSC 542; Windsor v. Mako, 2008 CanLl 45548 (Ont. S.C.). The test is high, and
an estate trustee should only be removed on “the clearest evidence that there is no other
course to follow.” Past misconduct may justify removal if it is likely to continue in the
future and conflict between trustees may also warrant removal: Kasanda v. Sartarelli, 2025
ONCA 27 at para 6. The relevant legal principles are summarized in Walsh v. Whitford,
2017 ONSC 4532 at para. 19 (see also The Cuffaro Estate; Cuffaro v. Plante, 2025 ONSC
992 at para. 9; Radford v. Radford, [2008] CarswellOnt 5297 at para 97-113; Johnston v.
Lanka, 2010 ONSC 4124 at para. 14.):

(a) The Court has inherent jurisdiction to remove trustees and to appoint some other
proper person or persons to act in the place of the executor so removed,;

(b) An application to remove an executor may be made by any person interested in the
estate of the deceased;

(c) The choice of estate trustee is not to be interfered with lightly;

(d) The removal of an estate trustee should only occur on the clearest of evidence and
if there is no other course to follow;

(e) In deciding whether to remove an estate trustee, the court's main guide should be
the welfare of the beneficiaries;
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(F) The applicant must show that the non-removal of the trustee will likely prevent the
trust from being properly executed;

(9) Removal is not intended to punish past misconduct; and
(h) Friction alone is not a reason for removal.

Where there is a clear conflict of interest, removal of the estate trustee is appropriate as the
welfare of the beneficiaries is paramount: Beatrice Watson-Acheson Foundation v. Polk,
2006 CanLl11 21061 (ON SC) at para. 55; Weidenfeld v. Parikh-Shah, 2016 ONSC 7330 at
paras. 3 and 7; Welin Estate Re., 2003 CarswellOnt 2869 at para. 10; Cuffaro Estate at
paras. 13-17 and 20-24.

There is no debate that Mary Ann placed herself in a conflict position once she sued the
Estate. Mary Ann acknowledges that she is in a conflict of interest by virtue of commencing
her proceeding against the Estate. She cannot act as Estate trustee and, in my view,
considering all the circumstances, Mary Ann must be passed over to ensure the timely
administration of the Estate. The question then is should Kerri be appointed as sole Estate
trustee or should an ETDL be appointed.

The court may appoint an ETDL pursuant to s. 28 of the Estates Act and Rule 75.06(3)(f)
of the Rules of Civil Procedure. Where there is a dispute between a trustee and a
beneficiary, there may be a need for the appointment of an ETDL: Baran v. Cranston, 2020
ONSC 589 at para. 20. The decision whether to appoint an ETDL is a discretionary
one. Some of the factors to be considered in determining whether the discretion to appoint
an ETDL should be exercised, as outlined in Baran at para. 24, include:

(a) Whether a trustee may be a witness in the litigation;

(b) Potential for conflict of interest;

(c) Conflict between the interests of the trustees and/or beneficiaries;
(d) Hostility between the trustees and/or beneficiaries;

(e) Lack of communication between the parties; and

(F) Evidence of settlement discussions that exclude some of the parties.

The balance of convenience and the need to protect the estate from the trustees’ animosity
are factors to be considered in deciding to appoint an ETDL: Mayer v. Rubin, 2017 ONSC
3498 at para. 34.

Mary Ann submits that Kerri is not an appropriate choice to be appointed as the sole
executor and trustee of the Estate. She argues that the life interest that she was granted in
the property, and her continued residency there, alone serves to necessitate the appointment
of a neutral party as the ETDL. Mary Ann also says that given that her and Kerri are unable
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to be in each other’s presence without including neutral parties, is a reason for an ETDL to
be appointed. Further, Mary Ann has fears for her own safety, and argues that the conflict
is only likely to increase if Kerri is permitted to administer the Estate as the sole executor
as that would afford Kerri complete control over the Estate and enable her to make
decisions which may be detrimental to Mary Ann’s interest as a beneficiary of the Estate
and to Mary Ann’s emotional well-being. Mary Ann argues that the current level of
hostility and conflict in the relationship between her and Kerri necessitates the appointment
of a neutral party either as an executor or as an ETDL.

| have reviewed and carefully considered all the affidavit evidence filed. There is no
question that friction and tension exist between Kerri and Mary Ann. This was the case
prior to Fred’s death, and Fred named them co-executors and trustees of his Estate in any
event. There is not sufficient reason in the record before me, in my view, to not honour
Frederick’s wishes of Kerri acting as executor and trustee of his Estate. Although there
clearly has been tension and animosity between Kerri and Mary Ann, based on the evidence
before me, Kerri has been attempting to fulfill her duties as an executor and trustee of the
Estate and has been doing so in good faith. In my view, simply because Kerri and Mary
Ann have a poor personal relationship is not enough to appoint an ETDL or pass over Kerri,
even temporarily, as trustee and executor of the Estate. The balance of convenience, in my
view, favours not appointing an ETDL.

Kerri, Mary Ann, and Kerri’s two sisters are equal beneficiaries of the residue of the Estate.
Kerri will only harm her own one equal interest if she makes arbitrary decisions which may
be detrimental to Mary Ann’s interest as a beneficiary. There is nothing in the record to
support the proposition that Kerri has made or will make arbitrary decisions that will
negatively impact the beneficiaries, including Mary Ann.

Mary Ann also argues that because Kerri is a respondent in the proceeding commenced by
Mary Ann, that Kerri has a direct conflict of interest given that she is a beneficiary of the
Estate and therefore has a significant personal interest in the outcome of the litigation. It
was Mary Ann who created this alleged conflict, not Kerri. In my view, Mary Ann appears
to be conflating her interest as a beneficiary with her interest in the legal proceeding that
she commenced against the Estate. These are two separate interests. Mary Ann’s interest
as a beneficiary is the same as Kerri’s. Estate trustees are not in a conflict of interest with
an estate simply because they are beneficiaries: Johnston v. Lanka and Geffen.

In Class v. Smith, 2018 ONSC 623 at para. 40, Braid J. stated (citing Mayer v. Rubin, 2017
ONSC 3498, and Dempster v. Dempster Estate (2008), 45 E.T.R. (3d) 139 (S.C.)):

The estate assets should be administered to the maximum advantage of the
beneficiaries. A trustee who is in an adversarial position towards a beneficiary
should not normally be left in charge of trust property.

In my view, there is no clear conflict in this case for Kerri. Kerri’s role as an executor and
trustee of the Estate is to administer the Estate to the maximum advantage of the
beneficiaries. The beneficiaries include both Kerri and Mary Ann. There is no conflict
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between them and their interests as beneficiaries. In my view, in all the circumstances of
this case, Kerri does not have a conflict that would not permit her to act as executor and
trustee of the Estate.

In the recent decision of Debono v. JCD Property Ltd., 2025 ONSC 516, Myers J.
considered his decision in Mayer, which involved warring Trustees, and found that the
ETDL in Mayer was only required because a removal of an estate trustee was not sought.
Had a removal been sought in Mayer, an ETDL would not have been necessary. In Debono,
Myers J. held that the appointment of an ETDL is not always beneficial, as ETDLs are
often expensive, disinterested, unfamiliar with the estate and its assets, and can undermine
the ability of the parties to settle a matter: Debono at para. 79. | agree with Myers J.

If Kerri is appointed as executor and trustee of the Estate, as Fred wanted, she can bind the
estate with a resolution at a mediation or settle the matter during the litigation. Kerri is
readily familiar with the Estate’s assets and the appraisals obtained to date. | am concerned
that if an ETDL is appointed, the ETDL will not be able to settle the litigation, and will
increase the legal costs for all the beneficiaries, including Mary Ann.

I should not interfere with Fred’s choice of executor and trustee lightly, particularly in the
present circumstances where Kerri is willing and able to act. In my view, it is neither
necessary nor appropriate to appoint an ETDL in this case. In these circumstances, Kerri
shall be appointed as sole executor and trustee of the Estate.

ORDERS

Accordingly, I make the following orders:

@ Kerri shall be appointed as the sole Estate Trustee without security of the Estate;
and

(b) Under section 9 of the Estates Act, the Will shall be released or produced by Joseph
Byrne to Kerri within seven (7) days of being served with this order.

COSTS

| encourage the parties to resolve the issue of costs. If they are unable to do so, short written
submissions of no more than three double spaced pages, not including bills of costs, may
be filed within thirty days.

Jacqueline A. Horvat
Justice

Released: August 11, 2025
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