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Overview 

[1] Albert Brazeau died on March 19, 2021. At that time, he had a will dated August 22, 

2017. It had replaced a will dated May 31, 2016 which, in turn, had replaced one dated 

February 19, 2013. The validity of the wills executed by Albert Brazeau in 2017 and 

2016 is in issue in this proceeding. 

[2] The four parties to the Application before me are the children of Albert Brazeau. The 

Applicants, Kim Quackenbush (hereinafter, Kim), and Richard Brazeau (hereinafter, 

Richard) take the position that the will dated August 22, 2017 is invalid, as was the will 

dated May 31, 2016.  

[3] Kim and Richard challenge the validity of the 2017 and 2016 wills on the basis that, 

when they were executed, Albert Brazeau lacked testamentary capacity and was subject 

to undue influence by their sister, the Respondent Sherri-Ann Stephenson (hereinafter, 

Sherri-Ann). Their position is that the last valid will of Albert Brazeau was that dated 

February 19, 2013, under which Albert Brazeau divided the residue of his estate equally 

between his four children. If, however, the court were to determine that none of the wills 

of Albert Brazeau were valid, the effect of an intestacy would be the same as if the 2013 

will had been valid - the estate would be divided equally between the four parties. 

http://intra.judicialsecurity.jus.gov.on.ca/NeutralCitation/
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[4] The Respondents, Sherri-Ann and the other parties’ brother, Paul Brazeau (hereinafter, 

Paul) dispute the claims made by Kim and Richard. They take the position that the will 

dated August 22, 2017 is valid, as was the will dated May 31, 2016. 

[5] Under the will executed on May 31, 2016, Albert Brazeau left small legacies in the 

amount of $1,000.00 for each of Kim, Richard, a grandchild and a great grandchild. He 

left his residence to Sherri-Ann, conditional upon her moving in with and caring for him 

for a period of greater than 12 consecutive months, with the residue going to Sherri-Ann 

and Paul. 

[6] The will executed on August 22, 2017 essentially mirrored the will dated May 31, 2016, 

except that Sherri-Ann’s entitlement to the residence was no longer conditional upon her 

caring for Mr. Brazeau while living with him for a period of 12 months prior to his death. 

The will, in other respects, remained the same. 

[7] While also in dispute, the value of the estate appears to be between approximately 

$750,000 and $900,000. 

[8] The issue before me, by agreement of the parties, is whether this proceeding, which was 

commenced by Kim and Richard by way of an application, should be converted to an 

action under Rule 38.10 of the Rules of Civil Procedure. They also seek related 

procedural orders including, particularly, an order requiring Sherri-Ann and Paul to 

produce an affidavit of documents in the event that I determine that the matter need not 

be converted into an action. They also seek costs. 

Rule 38.10 

[9] Rule 38.10(1)(b) provides that, “[o]n the hearing of an application the presiding Judge 

may… order that the whole application or any issue proceed to trial and give such 

directions as are just.” 

[10] As I read the Rule, it is the Judge who is conducting the “hearing” of an application who 

may make the order converting the application to an action or directing that an issue or 

issues within the application be tried separately.  

[11] I, however, was not charged in this proceeding with hearing the application. While the 

application was before me, counsel for the parties asked me to focus only on whether it 

should be converted to an action or whether there should be a trial directed with respect 

to some of the issues. 

[12] They did so because they, or at least counsel for the Applicants, wished to know now, 

before effort had been expended preparing for the hearing of an application at which the 

question was to be raised about it being converted to an action, how a Judge would rule 

on the separate question of how this matter should proceed.  

[13] They had also agreed that, if I did not convert the application to an action, it would then 

proceed to a hearing on another date before another judge. 
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[14] While what the parties had agreed to appears not to be in compliance with Rule 

38.10(1)(b), the unreported January 5, 1995 decision in Olivier v. Olivier, [St. Catherine’s 

Docket number 33,482/94] held that a motions Judge has jurisdiction to order that an 

application be converted to an action. This suggests that the question of whether an 

application should be converted to an action can be decided by a Judge other than the 

Judge hearing the application. 

[15] Accordingly, while I did not have a Notice of Motion before me, it would seem that it 

was within the rights of the parties and not in violation of Rule 38.10(1) to request that I 

address only the issue of conversion within the context of the application being before 

me. 

[16] I, therefore, proceeded on that basis. 

Order 

[17] For the reasons that follow, I order that: 

1. The Application herein, brought by Kim Quackenbush and Richard Brazeau against 

Sherri-Ann Stephenson and Paul Brazeau is hereby converted to an action pursuant to 

Rule 38.10(2). 

  

2. Unless within 14 days from the date of this decision the parties agree, in writing, on a 

different timetable and file it with the court, in which case it will replace the timetable 

herein, they shall complete the following steps by the dates listed: 

a. Applicants to deliver a Statement of Claim:  by October 21, 2022 

  

b. Respondents to Deliver a Statement of Defence:  within 20 days of service of  

Statement of Claim 

  

c. Applicants to Deliver a Reply, if any:  within 10 days of service of   

Statement of Defence 

  

d. Preparation of Discovery Plan:   by December 16, 2022 

  

e. Completion of oral discovery  

of Sherri-Ann Stephenson:    by January 13, 2023 

 

f. Ensuing steps:      Per the Rules of  Civil Procedure 

 

3. Costs shall be payable in the cause by the Respondents to the Applicants for this 

hearing on a partial indemnity basis. 

Allegations of Kim and Richard  

Undue Influence 
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[18] Kim and Richard allege that Sherri-Ann was Albert Brazeau’s primary caregiver between 

2015 and 2019, and that he relied heavily upon her for his care. That, they allege, placed 

her in a position to influence his decisions about the changes to his will, first in 2016 and 

again in 2017. 

[19] To support their contention, they point to a note, admittedly written by Sherri-Ann, which 

was found in the file maintained by Mr. Brazeau’s lawyer, Glenn Dawson (hereinafter, 

Mr. Dawson) in connection with the preparation of the 2016 will. Mr. Dawson, in fact, 

prepared all three of Albert Brazeau’s wills.  

[20] In the note, Sherri-Ann wrote that each of Kim, Richard and the two children were to 

receive $1000, “the house goes to” Sherry if she “moves in to take care of me”, and Paul 

and Sherry were “to divide everything equal.” This, Kim and Richard allege, is evidence 

that Sherri-Ann involved herself in the instructions that were to be given to Mr. Dawson 

for the preparation of the 2016 will. 

[21] They further rely upon Sherri-Ann’s admission, under cross-examination, that she 

“forgot” that she had written this note, a claim they “do not accept,” given the significant 

increase in the inheritance that she was to receive from the will, which mirrored the note, 

and the significant disadvantage that the will conferred on Kim and Richard. 

[22] They also point to a 2017 note located in the file of Mr. Dawson, apparently written when 

instructions were being taken for the 2017 will, in which Albert Brazeau was noted to 

have informed Mr. Dawson that Sherri-Ann was “doing everything” for him.  

[23] They further rely on an alleged scarcity of information addressing the issues of 

testamentary capacity or undue influence in Mr. Dawson’s files. They argue that the note 

written by Sherri-Ann prior to the preparation of the 2016 will should have triggered a 

deeper inquiry by Mr. Dawson about the possibility of Mr. Brazeau being unduly 

influenced by Sherri-Ann, but it did not. This, they claim, raises questions about Mr. 

Dawson’s procedures to assess whether Mr. Brazeau’s instructions were truly his own, 

and whether he had the mental capacity to provide those instructions.  

Albert Brazeau’s Testamentary Capacity 

[24] Kim and Richard further allege that Albert Brazeau “suffered from significant mental 

decline from at least the beginning of 2016 forward.” 

[25] In her affidavit sworn October 13, 2021, Kim deposed that, following the death of the 

parties’ mother in 2012, Albert Brazeau began to drink “to the point of concern.” She 

further deposed that he “was showing signs of mental deterioration – such as increased 

confusion and getting lost,” signs “easily observable” in 2016. 

[26] She further alleged that, beginning in 2016, although living alone, Mr. Brazeau was not 

capable of living independently without assistance “because of his mental limitations.” 

[27] She cited as other examples of Albert Brazeau’s cognitive limitations “at the time that the 

will was made,” him getting lost in Sarnia multiple times despite having lived there his 
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entire life, him forgetting the day of the week, month and year, as well as being incapable 

of managing his own schedule. She failed to indicate to which will she was referring 

when tying these events to his alleged coincident cognitive limitations.  

[28] In support of her and Richard’s contention regarding Mr. Brazeau’s lack of testamentary 

capacity, Kim also pointed to written communications exchanged between Sherri-Ann 

and her in August 2017 in which Sherri-Ann informed her that she had found Mr. 

Brazeau’s pills in various locations around his residence, a development Sherri-Ann  

found very worrisome.  

[29] This event led to further evidence upon which Kim and Richard rely - a cognitive 

assessment of Albert Brazeau undertaken in November 2017, which had been set up by 

Sherri-Ann after her worries about her father deepened in August 2017.  

[30] The assessment report includes a statement reportedly made by Sherri-Ann’s daughter, 

Krissy Stephenson, that she and Sherri-Ann had “noticed in the last two years a 

considerable change” in Mr. Brazeau’s “short-term memory.” Kim and Richard allege 

that this statement means that, according to the statements made by Krissy, in the period 

before he executed his will on May 31, 2016, Mr. Brazeau was showing signs of mental 

decline, thereby casting doubt on his testamentary capacity at that time. 

[31] In the assessment report, Krissy is also said to have made statements to the effect that 

Albert Brazeau required assistance with housekeeping, organizing his appointments, and 

being reminded about the appointments. He was also said to have required support at 

appointments to ensure that proper information was being communicated on his behalf.  

[32] According to the assessment, at the time that it was being prepared in late 2017, Mr. 

Brazeau had difficulty remembering the word “November”, thought that it was 2014, and 

was not oriented as to the day of the week or day of the month. Mr. Brazeau further is 

said not to have known where he was at the time, even when cued by the assessor. It was 

noted, however, that Mr. Brazeau was managing his finances independently.  

[33] The assessment led to Mr. Brazeau’s driver’s license being suspended. In furtherance of 

the revocation, Mr. Brazeau’s physician wrote, in a report to the Ministry of 

Transportation, that he had “severe medical concerns regarding” Mr. Brazeau’s driver’s 

license, and that “Mr. Brazeau suffers from severe dementia.” 

[34] In an affidavit sworn in opposition to the original application made by Sherri-Ann and 

Paul to be appointed as estate trustees, Richard Brazeau deposed that he would “regularly 

see” his father and “go for a bike ride with” his wife and his father. He deposed that he 

saw his father “about 2-3 times per week.” 

[35] Richard further deposed that, after his mother died in 2012, Mr. Brazeau’s alcohol intake 

“increased dramatically,” to the point that, in 2016 he was told by Sherri-Ann that she 

had begun to limit their father’s alcohol intake to two beers at mealtimes because it 

would “trigger his dementia.” He also deposed that Sherri-Ann made the statement 

“before the Will was made.” He could only have been referring to either the 2016 and 
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2017 wills, and the way the affidavit is written suggests that the statement was allegedly 

made by Sherri-Ann before Mr. Brazeau executed his will on May 31, 2016. 

[36] Richard also claimed in his affidavit that he began to observe changes in his father in late 

2015 or early 2016. He cited an incident in 2015 in which Mr. Brazeau could not 

remember how to get home from the local Home Depot, which was located only four 

kilometres from the home in which the family had lived since 1990. Similarly, he cited an 

incident in 2017 where he, his wife and his father had gone for a bike ride to a downtown 

park in Sarnia located less than five kilometers from his father’s home. According to 

Richard, his father “had to follow behind” because he did not know where he was going. 

[37] Once Kim and Richard obtained copies of Mr. Brazeau’s physicians’ records, they found 

what they consider to be further evidence corroborative of their position that their father 

lacked testamentary capacity since, at least, late 2015.  

Sherri-Ann’s Evidence About the Issues in Dispute  

[38] Sherri-Ann filed two affidavits in connection with this matter.  

[39] In the first, sworn September 2, 2021, she deposed that, when he signed his will on 

August 22, 2017, Albert Brazeau was in “excellent mental health and continued to 

manage his affairs independently.”  

[40] She took issue with the objections raised by Kim and Richard, noting that they had not 

provided any details surrounding their allegations, and commenting that “they have not 

served any pleadings in respect of their allegations.” She asked for an order that Kim and 

Richard serve pleadings outlining the details of their allegations. 

[41] In her second affidavit, sworn December 15, 2021, Sherri-Ann deposed that there were 

“numerous inaccuracies and incorrect facts” contained in the affidavits of Richard and 

Kim. 

[42] She acknowledged that Albert Brazeau did have a problem with alcohol in the period 

following the death of the parties’ mother in 2012 but that his “alcohol consumption 

reduced considerably of his own volition” about seven months after the passing of their 

mother. 

[43] She accused Kim of fabricating facts in her affidavit, claiming that, in 2016, Albert 

Brazeau was “looking after himself completely… doing his own cooking, housecleaning 

and driving himself places… [and] managing his own financial affairs.  

[44] According to Sherri-Ann, at that time in 2016, she did not observe any mental decline in 

their father. She deposed that it was not until the spring of 2018 that she first observed a 

significant mental decline in her father. 

[45] She also denied that Mr. Brazeau was having significant physical health difficulties in 

2016 or 2017 and indicated that any health difficulties also really began in 2018. 
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[46] She further indicated that she understood that her father’s driver’s license had been 

revoked in 2017, not in reaction to his difficulties but, as a precautionary measure. 

[47] She denied Kim’s allegations that their father had cognitive limitations when he revised 

his will in 2017, saying that they were “simply not true.” She denied her father became 

lost in 2017, as Kim had alleged and claimed that he did not begin to forget the year or 

time of year until early 2019. 

[48] She deposed that much of Richard’s affidavit appeared to have been made up. She 

accused Richard and his wife of having struggled with alcohol overconsumption for 

much of their lives and indicated that both had been charged with impaired driving. 

[49] She said that Richard had rarely visited their father after their mother died in 2012. She 

found Richard’s allegations about their father’s mental state “hard to believe.” 

[50] She denied telling Richard that she was concerned about her father’s alcohol 

consumption in 2016 because it would “trigger his dementia”, asserting that, in 2016, 

Albert Brazeau “did not have dementia” and there was no need for her to limit his alcohol 

intake. 

[51] She denied placing undue influence on Mr. Brazeau in respect of his will revisions, 

asserting that he had told her in 2016 that he had revised his will to leave the house to her 

if she were to live with him at some point. That was done, she said, so that she would not 

have to find a new home after his death. 

[52] She also denied informing Mr. Dawson of anything about her father’s estate because Mr. 

Brazeau did not involve her in his decisions to revise the will. She denied influencing, 

suggesting or advising him with respect to the will changes in either 2016 or 2017. 

According to Sherri-Ann, Albert Brazeau “made those decisions on his own.” 

[53] She asserted that her father told her on a few occasions that he thought that Richard and 

Kim “spend money foolishly,” while he had later told her that he had revised his will “to 

reflect his view that Kim and Richard were ‘financially secure and had good pensions’.”  

[54] She cited, in support of her view that Albert Brazeau was not worried about the financial 

future of Kim and Richard, the fact that on March 20, 2013 Mr. Brazeau had designated 

her and Paul as beneficiaries of his retirement income fund and his tax-free savings 

account. Kim and Richard also challenge that action. 

Paul’s Evidence About the Issues in Dispute 

[55] Paul Brazeau, like Sherri-Ann, deposed that the affidavits of Kim and Richard contained 

many misleading facts and inaccuracies. Like Sherri-Ann, he also said that he never had 

reason to believe in 2016 that Mr. Brazeau was “experiencing significant mental decline”, 

as Kim had alleged. He called Kim’s allegation “a complete fabrication.” 

[56] According to Paul, in late 2017 he noticed that his father would sometimes forget what 

day it was, a forgetfulness which increased during 2018 and into 2019. 
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[57] Paul also claimed that his father had changed his will of his own accord in both 2016 and 

2017 and that he had not had anything to do with the changes. He further asserted that, 

when the changes were made in both 2016 and 2017, Albert Brazeau was “fully 

independent and capable of making his own decisions.” 

Other Evidence 

[58] Each of the parties, plus Mr. Dawson, were examined under oath. The transcripts of all 

five examinations total 497 pages. Also produced for this hearing were at least 185 pages 

of medical records provided by three different physicians who had treated Mr. Brazeau. 

Positions of the Parties 

Kim and Richard  

[59] They argue that the facts underlying the 2016 and 2017 changes to the 2013 will of 

Albert Brazeau are in dispute and that the resolution of that factual dispute will require an 

assessment of each party’s credibility. This, they submit, means that this matter must 

proceed by way of an action, with the presiding Justice hearing viva voce testimony, 

rather than by way of an application, with the presiding Justice attempting to assess 

credibility based only on what is written in affidavits and on the transcripts of out-of-

court examinations. 

[60] They cite the Court of Appeal decision in Newcastle Recycling Ltd. v. Clarington 

(Municipality), 2005 O.J. No 5344 as their primary authority that the circumstances of 

this case make it such that the application must be converted to an action. They cite these 

comments made by Justice Juriansz at paragraphs 11 and 12:  

11. It is beyond the proper role of an application judge to determine the credibility of 

a deponent to resolve material facts which are disputed, and which may affect the 

result…  

12. The credibility issue that arose between Ms. Warren and Mr. Hale was pivotal to 

the result of the application….In my view, the application judge should have directed 

the trial of an issue rather than resolving the credibility issue herself. 

[61] They also rely upon the decision of Justice Fragomeni in Halar v. Bacic, 2019 ONSC 

5887, a case where the parties were each seeking an order approving a different one of 

the two different Powers of Attorney executed by an elderly woman who, between the 

execution of the two documents, had been diagnosed with moderate Alzheimer’s disease. 

There was a conflict in medical evidence as to whether she was capable of executing the 

latter document.  

[62] In deciding that a trial was necessary, Justice Fragomeni wrote: 

14 I am satisfied that this application should be converted to an action. There are 

serious issues in dispute relating to capacity, especially on the limited medical 

information provided for this hearing.  
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… 

16 I am not satisfied the medical evidence before me supports the position advanced 

by the applicants. Further, there are significant and material facts in dispute that 

require a trial to assess the credibility of the witnesses. Both Olga and Mladen make 

serious allegations of misconduct and neglect against each other. A trial is required to 

determine what findings are made with respect to those allegations. 

[63] Kim and Richard further cite the decision of Justice Pollak in Collins Barrow Toronto 

LLP v. Selectcore USA, LLC, 2016 ONSC 3826, in which she set out a number of factors 

for the court to consider when attempting to determine whether to convert an application 

to an action with the attendant direction of a trial. Those factors include: 

a. whether there are material facts in dispute;  

b. the presence of complex issues;  

c. whether there is a need for the exchange of pleadings and discovery; 

d. the importance and the nature of the relief sought by application; 

e. whether the affidavits and transcripts of cross-examination are enough to decide 

any credibility issues, or a trial is required; and 

f. whether, if the application had been brought as an action and a party moved for 

summary judgment, the Court would be satisfied that there is no genuine issue 

requiring trial.  

[64] At paragraph 38 of his factum, counsel for Kim and Richard sought to encapsulate the 

matters I must consider at this hearing, writing: 

38. All of the considerations outlined above can best be summarized in a test set forth 

in Fountain Asset Corp v First Global Data 2017 ONSC 4780 (“Fountain”), which 

restated Przususkiv v City Optical Holdings Inc. 2013 ONSC 5709 as follows:  

(a) An application should be used when there is no matter in dispute and when the 

issues to be determined do not go beyond the interpretation of a document;  

(b) A good reason to convert an application into an action is when the judge will hear 

the matter cannot make a proper determination of the issues on the application record;  

(c) When issues of credibility are involved the matter should proceed by way of 

action;  

(d) Whether material facts are in dispute;  

(e) The presence of complex issues that require expert evidence and/or weighing of 

evidence;  
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(f) Whether there is a need for pleadings and discoveries; and  

(g) The importance and impact of the application and of the relief sought. 

[65] Counsel for Kim and Richard reviewed the criteria and applied them to what his clients 

say are the facts in this case, submitting that it would be impossible to make a proper 

determination about the issues on the written record alone.  

[66] As counsel put it in his factum, only one side can be telling the truth about Albert 

Brazeau’s mental faculties in 2016 and 2017, since each side presents a significantly 

different picture for the court to consider. Given that, he submitted that, as required by 

the Court of Appeal in Newcastle Recycling Ltd., this matter must proceed by way of an 

action because, to reach a decision, the hearing judge will be required to assess the 

credibility of the parties. 

Sherri-Ann and Paul  

[67] While relying on a different authority (Fort William Indian Band v Canada, 2005 CanLII 

19819), counsel for Sherri-Ann and Paul did not disagree with counsel for Kim and 

Richard as to the factors that the court must consider when determining whether it should 

convert an application into an action. 

[68] Counsel then responded to the submissions made on behalf of Kim and Richard by 

asserting that there are no serious credibility issues in this case.  

[69] He argued that the alleged differences between the evidence of his clients and that of Kim 

and Richard are either manufactured or overblown, “not material to the dispute and can 

be resolved by examination of the written record.”  

[70] Counsel further argued that the facts in dispute between the parties are not material to the 

issues before the court. Even if they were, he asserted, a judge should be able to carefully 

review the evidence and draw the necessary findings of fact. 

[71] He submitted that the evidence establishes clearly that Albert Brazeau neither lacked  

testamentary capacity nor was he under any undue influence when he executed the wills 

in both 2016 and 2017. 

[72] He pointed to the evidence of Mr. Dawson, who was cross-examined by counsel for Kim 

and Richard, that at the time Mr. Brazeau provided instructions for the preparation of his 

wills in both 2016 and 2017, as had been the case in 2013, he had testamentary capacity. 

Citing Palichuk v Palichuk, 2021 ONSC 7393, counsel submitted that Mr. Brazeau: 

a. understood the nature and extent of his property,  

b. knew the persons who were the natural objects of his bounty,  

c. understood the testamentary provisions that he was making,  
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d. appreciated those factors in relation to each other, and  

e. had formed an orderly desire about the disposition of his property. 

[73] He further relied upon Mr. Dawson’s evidence about the inquiries he made at the time he 

took instructions for the wills. These, Mr. Dawson had claimed, allowed him to conclude 

that Mr. Brazeau had the mental capacity both to provide instructions and to execute the 

wills at the relevant times. 

[74] Counsel further argued that to convert this application into an action would be to ignore 

the “culture shift” which was “urged by the Supreme Court of Canada in Hyrniak v 

Mauldin, 2014 SCC 7,” which requires courts to now resolve disputes “in a 

proportionate, timely and affordable way.” (Citing Hayat v Raja, 2014 ONSC 2947)  

[75] He also argued that, if this application were to be converted into an action, Sherri-Ann 

and Paul would be unable to satisfy their common law duty as estate trustees to complete 

the administration of Mr. Brazeau’s estate within an executor’s year or as close thereto as 

possible. He envisions this matter, as an action, taking several years before it is resolved. 

[76] Counsel submitted that there are no suspicious circumstances established by the evidence 

that would rebut the presumption of Albert Brazeau’s capacity when he executed the 

wills and 2016 and 2017. He argued that there was nothing suspicious about: 

a. the circumstances surrounding the preparation of the wills,  

b. Albert Brazeau’s capacity at the time that they were executed, or  

c. whether Albert Brazeau’s free will was overborne by actions or fraud at the time 

he gave instructions about the wills or executed them. 

[77] He relied upon Sherri-Ann’s evidence that her handwritten note regarding the changes to 

her father’s will of 2013 were merely a memorialization of her father’s statement to her 

that he had decided of his own accord about how he intended to dispose of his estate. He 

further pointed to her repeated denial that she ever instructed or advised her father about 

what should be included in his will. 

[78] Counsel for Sherri-Ann and Paul downplayed the conclusions in the 2017 cognitive 

assessment on the basis that they were based “largely” on “hearsay and double hearsay.” 

He also asserted that the conclusions were drawn by a social worker in late 2017, long 

after both the 2017 will and the 2016 will had been executed. In other words, counsel 

submitted that, whether accurate or not, the conclusions about Mr. Brazeau’s cognitive 

capacity in November2017 were neither timely nor relevant to his cognitive capacity 

when the wills were executed. 

[79] He also dismissed the evidence of Kim and Paul in relation to the issues in dispute 

because the only corroboration for their claims comes from their own affidavits, the 

contents of which are refuted by the responding affidavits of Sherri-Ann and Richard. 
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[80] Counsel relied on Woodward v. Roberts Estate, 2007 BCSC 1192 and Johnson v 

Huchkewich, 2010 ONSC 6002, which both held that “evidence of some cognitive 

defects… would not be enough to establish a lack of testamentary capacity” and 

cautioned against drawing improper conclusions based upon the reading or interpretation 

of physicians’ clinical notes. 

[81] Counsel rejected the allegation that Sherri-Ann, being in a position to influence Mr. 

Brazeau with respect to his wills, did so, citing Sherri-Ann’s denial in her cross-

examination that she was either in a position to influence Mr. Brazeau about his wills or 

that she did so.  

[82] Counsel further denied that Mr. Brazeau was incapable of making a will because he 

lacked testamentary capacity to do so in 2016 and 2017, citing the absence of any 

indication in Mr. Brazeau’s medical records about cognitive deficits at or around the 

relevant times.  

[83] He submitted that Kim and Richard have had sufficient time to obtain the assistance of an 

expert or experts to review Mr. Brazeau’s medical records, but they have not done so. 

The failure to have done so, counsel asserted, is another reason not to convert the 

application into an action. 

[84] Counsel asked me to draw an adverse inference against Kim and Richard because they 

had not sought evidence from the cognitive assessor, they had failed to submit expert 

evidence from any medical practitioners regarding Mr. Brazeau’s capacity, they had 

failed to produce evidence from any other relevant witness, they had failed to examine 

any experts in respect of any of the documents produced to date and they had refused to 

give undertakings requested of them. 

[85] These failures, collectively, in the submission of counsel for Sherri-Ann and Paul, 

amount to inaction to such a degree on the part of Kim and Richard that they have utterly 

failed in their obligation to put their best foot forward for the court in support of their 

request. 

[86] As a result, counsel submitted that I should deny the request of Kim and Richard to 

convert this application into an action. 

Discussion 

[87] Since the parties substantially agree on the factors to be considered when assessing 

whether to convert an application to an action, I will review them first in the context of 

the factual allegations with which I have been presented at this hearing. I take the listing 

of the factors from Justice F. Kristjanson’s decision in Fountain Asset Corp v First 

Global Data 2017 ONSC 4780. 

 An application should be used when there is no matter in dispute and when the 

issues to be determined do not go beyond the interpretation of a document  
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[88] This factor is not applicable because there are matters in dispute, and the issues to be 

determined go beyond the interpretation of the wills. I find that the issues in dispute go to 

the very foundation of the wills and their validity. 

 A good reason to convert an application into an action is when the judge [who] will 

hear the matter cannot make a proper determination of the issues on the application 

record 

[89] I have reviewed the medical records entered into evidence by the parties, but I am neither 

qualified to interpret them nor to determine whether medical findings made at one time 

can be connected to actions taken at a prior time. For those, a medical expert will need to 

provide evidence to assist the court. No physician has provided evidence thus far. 

[90] Counsel for Kim and Richard proposes to call as a witness an expert who, he claims, will 

address Mr. Brazeau’s capacity. That witness’ evidence reportedly will be based upon a 

review of the medical reports that have been filed. Given the dispute as to how this matter 

should proceed, I do not find the fact that Kim and Richard have yet to secure the 

evidence of a medical expert to be a reason to reject their request. 

[91] There can be no doubt that the evidence establishes that Sherri-Ann spent much time with 

her father in the latter years of his life. She says that she did so because she was a dutiful 

daughter and because her father required her assistance. Kim and Richard, on the other 

hand, paint a more sinister picture of her actions and claim that she unduly influenced her 

father to change his will to benefit her and to disadvantage them.  

[92] Claims such as those made in this case raise not only legal but also interpersonal and 

emotional issues. The reading of a transcript removes substantially, if not entirely, the 

emotional component of the issues being examined.  

[93] I find that the removal of that component is likely to leave the judge hearing the matter 

with a less than complete understanding of the dynamics between the parties, and 

whether their evidence is being shaded for any reasons beyond financial gain or loss. 

[94] As a result, I find that the judge hearing the matter would, more likely than not, be unable 

to make a proper determination of the issues on the application record alone. 

When issues of credibility are involved the matter should proceed by way of action 

[95] I have already noted that hundreds of pages of transcript and medical records were filed 

for this hearing.  

[96] I do not see how the judge hearing the matter will be able to review, and absorb, nearly 

500 pages of cross examinations, many of which contain responses contradictory to those 

provided by others in their cross examinations, and satisfactorily conclude, on that 

evidence alone, which of Albert Brazeau’s children are more honestly describing his 

cognitive capacity and his relationships with his children, especially Sherri-Ann, in the 

period between January 1, 2016 and November 2017.  
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[97] Apart from there being significant discrepancies in the evidence of the two sets of parties 

about Mr. Brazeau’s physical and mental state during the last two years of his life, I 

cannot ignore  what appears also to be a discrepancy between the evidence of Sherri-Ann 

and what is expected to be the evidence of  her daughter Krissy about the degree to 

which, and for how long, Mr. Brazeau required assistance with the day-to-day activities 

of living and, to the extent that he did, why he required such assistance. 

[98] Counsel for Kim and Richard indicated in his factum that, if this matter proceeded as a 

trial, he would be seeking to produce Krissy as a witness. The information that she 

provided to the cognitive assessor, which counsel for Sherri-Ann and Paul referred to as 

hearsay and double hearsay when inserted into the cognitive assessment, may be highly 

relevant to the issues in dispute. Krissy is likely to be a significant witness, and her 

evidence has the potential to either help her mother’s case, or to harm it.  

[99] Whatever Krissy’s evidence may be, Sherri-Ann needs the opportunity to hear it 

delivered orally and to respond to it, especially if it is contradictory in any significant 

way to her  narrative about her father’s condition, and the help she provided to him, in the 

period between early 2016 and late 2017. 

[100] I also cannot ignore the apparent discrepancy in Sherri-Ann’s evidence that it was not 

until the spring of 2018 that she first observed a significant mental decline in her father 

when, included amongst the medical records was a physician’s note dated August 4, 2017 

indicating that Sherri-Ann had told the physician that Mr. Brazeau was having problems 

with his short-term memory at that time. 

[101] These statements appear to me to be somewhat incongruent. 

Whether material facts are in dispute 

[102] This case, like that in Halar v. Bacic, arises from two conflicting narratives about the 

mental capacity of a person who has executed a legal document. Just as was the case in 

Halar v. Bacic, I find that, in this case there are “serious issues in dispute relating to 

capacity, especially on the limited medical information provided for this hearing.” 

[103] There are also material facts in dispute about not only the extent to which Sherri-Ann 

interacted with her father but also the degree to which Kim and Richard did so. The 

frequency at which each of the parties observed Mr. Brazeau’s circumstances and  

interacted with him is related to the quality of the evidence that each will provide about 

his mental state and whether he possessed the degree of independence attributed to him 

by Sherri-Ann and Paul, independence which they asserted would never have allowed 

him to be influenced in any way with respect to the changes he made to his will.  

The presence of complex issues that require expert evidence and/or weighing of 

evidence  

[104] I agree with counsel for Kim and Richard that the judge ultimately hearing this matter 

will require expert evidence addressing the question of whether Albert Brazeau, who was 

found in November 2017 to be suffering from “severe dementia” could have, two years 
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before, been suffering from mental incapacity or disability, if any, of such a degree as to 

render him incapable of providing valid will instructions to Mr. Dawson. That is a 

complex issue answerable only by an expert, whose opinion will need to be considered in 

conjunction with the observational evidence of the parties, contradictory though it will 

be. 

[105] Furthermore, while I acknowledge that Mr. Dawson unwaveringly asserted under cross-

examination that he was satisfied that Mr. Brazeau had both testamentary capacity and 

was not under the undue influence of anyone when he provided instructions for his wills 

in 2016 and 2017, he would not unqualifiedly respond to a question about whether he 

would have investigated Mr. Brazeau’s capacity more carefully if he had known that Mr. 

Brazeau might be suffering from dementia to some degree when he took the will 

instructions. Instead, he responded that he would have to discuss the medical information 

with physicians before he could formulate a position about what he did or ought to have 

done. 

[106] That response suggests that a medical opinion or opinions about Mr. Brazeau’s cognitive 

capacity in 2016 and 2017 may go to the very issue of whether Mr. Dawson failed to 

accurately assess whether Mr. Brazeau had the capacity to provide him with will 

instructions at those times.  

[107] The intersection of the legal and medical standards for assessing mental and testamentary 

capacity is likely to be a complex issue in this case which may need to be addressed 

through expert evidence. 

Whether there is a need for pleadings and discoveries  

 

[108] Given the cross-examinations of the parties on their affidavits, there is no need for further 

discovery, beyond that which counsel agree has arisen because of the production by 

Sherri-Ann, after the completion of her cross-examination, of a journal which she 

maintained relating to the assistance which she and Krissy provided to Mr. Brazeau 

between January 6, 2018 and April 18, 2019. The journal is said to also include 

observational notes relating to Mr. Brazeau’s physical and cognitive circumstances over 

that period. That discovery could be scheduled in short order, I would imagine. 

[109] I am, however, of the view that pleadings need to be exchanged. For this hearing alone, 

which  focused primarily on one issue – conversion -  I was presented with six 

application records, three from each duo of parties. While some of the records contained 

documentary evidence such as the transcripts and medical records, the parties’ factual 

assertions and counter-assertions are set out in various affidavits. To prepare for the 

hearing, I had to review, compare and contrast the contents of the affidavits in an effort to 

develop a coherent narrative. Pleadings will consolidate the factual allegations.  

[110] Pleadings will also lay out a roadmap for the parties and the court to follow about the 

issues in a more organized manner. This will improve the ability of the Judge hearing the 

matter to concentrate on the evidence. Pleadings will assist not only the court but also the 

parties, who will be required to organize their thoughts and set out their positions more 
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coherently than would be the case with their narratives being located in a number of 

affidavits.  

[111] The parties also differed on the exchange of Affidavits of Documents.  

[112] Counsel for Kim and Richard requested that I order the exchange of affidavits of 

documents. He pointed to Sherri-Ann’s late production of the journal, about which he had 

no knowledge when he cross-examined her as a reason for there needing to be affidavits 

of documents, to avoid future documentary surprises. 

[113] Counsel for Sherri-Ann and Paul took the position that a large number of documents have 

already been produced, so to now put the parties to the time, effort and cost of preparing 

affidavits of documents would be a waste of resources.  

[114] While it may be correct that, with the production of the journal, all documents have now 

been produced, there are two reasons why ordering that they be exchanged is required. 

Firstly, with the conversion of this application to an action, the Rules require the 

exchange of affidavits of documents. 

[115] Equally importantly, however, both Kim and Richard will be required to depose to 

whatever documents they possess that they say will establish their case, especially with 

respect to their assertions about what they did to assist their father, claims minimized or 

dismissed outright by Sherri-Ann and Paul. 

The importance and impact of the application and of the relief sought 

[116] Mr. Brazeau died possessed of a significant estate. For Kim and Richard, what is at stake 

is their right to participate in the distribution of their father’s estate as equal participants 

with Sherri-Ann and Paul, either under the will of 2013 or under the Succession Law 

Reform Act, if it is found that Mr. Brazeau all but disinherited them while lacking 

testamentary capacity or being the subject of undue influence. 

[117] For Paul and, more particularly, Sherri-Ann, what is at stake is not only the value of the 

share of the estate that they inherent from their father, but also Sherri-Ann’s reputation 

and the motivation underlying her relationship with Mr. Brazeau in his latter years.  

[118] I can only conclude that for each of the parties the issues raised in this case are especially 

important and the outcome will have a significant impact on each of them, both 

financially and personally. 

Other Considerations 

[119] I do not accept the submission of counsel for Sherri-Ann and Paul that, were I to convert 

this application into an action, I would be impeding their ability to meet their obligation 

to distribute the estate within the executor’s year. 

[120] Kim and Richard, who are two of the beneficiaries, are clearly prepared to delay 

receiving whatever they might be entitled to under the will. At present, their willingness 
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to delay receipt of their share of the estate relates only to a minimal bequest. The 

litigation will determine whether they have been willing to delay the receipt of a full 

share of the residue.  

[121] I also cannot ignore that the submission about the potential deleterious effect of a delay in 

distributing the estate is made on behalf of the two persons who, but for the delay, would 

have received, and may yet receive, the bulk of the estate.  

[122] While I do not doubt for a moment that Sherri-Ann and Paul are not attempting to rush 

the process along in order to receive what, but for the delay, might be shown to be an 

inflated share of their father’s estate, if I were to accept the submission of their counsel, I 

may be facilitating that very result. 

[123] The other difficulty I have with the position taken by Sherri-Ann and Paul on the issue 

raised at this hearing is that they were, in effect, asking me to proceed as if I were the 

Judge hearing the application and to decide issues of credibility. They asked me to weigh 

all of the evidence at hand and to conclude that their evidence about their father’s 

physical and mental health and well-being is to be preferred over that of Kim and 

Richard. 

[124] Indications that I was being asked to do so are found in assertions by counsel for Sherri-

Ann and Paul such as, “no credible evidence” exists “that would lead the court to 

conclude that the 2017 will or, alternatively the 2016 will, is invalid” and “the Applicants 

have manufactured credibility concerns where none exist.” Counsel further wrote that 

even “if  there are findings of credibility” to be made, “they are not material to the 

dispute and can be resolved by the written record.” 

[125] Counsel was, undoubtedly, confident of his bases for making such conclusive assertions. 

I, however, am neither possessed of his level of confidence about the parties’ credibility 

at this stage of the proceeding nor am I in a position to either make such a determination  

or to determine if his level of confidence is justified. 

[126] My task on this hearing was not to determine who is more credible about the issues in the 

case. It was not to hear the entire application. It was solely to determine whether the 

Applicants had met the test for having their application converted to an action.  

[127] If I were to assess and determine credibility, I would not only be undertaking a task that 

the Court of Appeal has already determined ought not to be undertaken by an application 

judge, I would be straying beyond the role that the parties have agreed I was filling in this 

hearing. If a judge hearing the full application cannot decide issues of credibility, it seems 

to me that, as a judge solely determining whether the application should be converted to 

an action, I am even less able to determine issues of credibility. 

[128] Some of the cases cited by counsel for Sherri-Ann and Paul in his factum address the 

factors for determining the validity of a will, and then applying those factors against the 

evidence at the hearing. 
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[129] While the decisions were instructive, they did not assist me in addressing the issue I have 

been asked to decide at this hearing.  

[130] The decision in Palichuk v. Palichuk, 2021 ONSC 7393 is distinguishable for two 

reasons. The testatrix was still alive and Justice Chown, the application judge, could 

assess her mental capacity, although based on transcripts, because she had answered a 

number of questions which gave him a broad evidentiary base on which to draw his 

conclusions. Secondly, because she was still alive, Justice Chown refused to convert the 

application to an action. He reasoned that the testatrix could change her will at any time, 

rendering the need for a trial moot at that point. 

[131] The court found in Woodward v. Roberts Estate, 2007 BCSC 1192 that a testator who 

was forgetful, had mental and physical deficiencies, did poorly on general diagnostic tests 

and had been diagnosed with the onset of dementia approximately 1.5 years after 

executing his will did not lack testamentary capacity. Justice Gray reviewed only 

documentary evidence, including transcripts of cross-examinations. Justice Gray held that 

the evidence fell short of establishing “suspicious circumstances.” In the event, however, 

of an error in that conclusion, Justice Gray also examined the evidence and concluded 

that it supported a finding that the testator had testamentary capacity. 

[132] I have not undertaken the depth of analysis that Justice Gray, as the judge who was 

hearing the complete application, undertook in Woodward v. Roberts Estate. There, the 

request to convert the application to an action and the review of the evidence leading to 

the final conclusion that the testator did not lack testamentary capacity occurred during 

the same hearing.  

[133] The relief being requested when this matter was before me was more limited by the 

agreement of counsel. For that reason, while the decision in Woodward v. Roberts Estate 

is pertinent, my focus in this hearing was not as broadly cast as that of Justice Gray.  

[134] The facts in Yorkville East Developments Inc. v. York Condominium Corporation No. 

194, [2021] O.J. No. 4457 are distinguishable. There, the request to convert the 

application to an action was made in respect of a settlement agreement executed by the 

parties. Justice Vermette found that background to the Settlement Agreement did not 

need to be examined because the intention of the parties to it was to be determined 

objectively, not subjectively. Furthermore, Justice Vermette also found that the party 

seeking the conversion of the application to the action had not identified any credibility 

or other issue requiring a trial. Furthermore, Justice Vermette found it to be in the 

interests of justice because other pending litigation hinged on the outcome of the 

application, that the issues raised in it be determined as soon as possible. 

Conclusion 

[135] Recognizing that this is not the hearing of the full application but only one in which I was 

asked to make a procedural ruling about whether it was to continue as such or as an 

action, I have concluded that the issues raised would best be determined after a trial.  
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[136] All other factors aside, I agree with counsel for Kim and Richard that the narratives 

advanced by the two sets of parties cannot be squared. Either Kim and Richard are 

exaggerating their father’s alleged disability and incapacity as well as Sherri-Ann’s 

ability to influence Mr. Brazeau, or Sherri-Ann and Paul are understating his physical and 

mental condition, with Sherri-Ann also downplaying the extent to which she had input to, 

or influence over, her father’s decisions, including those about his wills. 

[137] Accordingly, for the reasons set out herein, and because I am bound by the decision of 

the Court of Appeal in Newcastle Recycling Ltd. v. Clarington (Municipality) that “[i]t is 

beyond the proper role of an application judge to determine the credibility of a deponent 

to resolve material facts which are disputed and which may affect the result” of an 

application, I have made the order at Paragraph 10 hereof.  

 

 
Justice T. Price 

 

Date: September 27, 2022 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


