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Background
[1] Gary Wayne Taylor, the deceased, died on February 11, 2021, with a will. He was the

father of five children, including David Christopher Taylor, (David), who is the Estate
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Trustee and Jacquelyne Danko (Jacquelyne), a beneficiary under the will and the Applicant
in File No. CV-22-31298.

The deceased was also the father of Thomas Wayne Taylor who passed away in 1991, John
Stanley Taylor who was not included in the will, and Tammy Taylor who is also a named
beneficiary in the will. David, Jacquelyne and Tammy are each to receive one equal share
of the residue of the deceased’s estate. There were also special gifts set out for each
beneficiary in the will.

David applied for a Certificate for the Appointment of Estate Trustee with a Will on April
23, 2021. The Certificate was issued on May 10, 2021. As Estate Trustee, he had an estate
sale and sold some of the assets of the estate and distributed the special gifts as outlined in
the will.

There are some issues that arose, however, regarding the manner in which David carried
out his responsibilities as Estate Trustee including that he moved an estate asset, a 1932
Chevrolet from the deceased’s property into storage unnecessarily, transferred the
ownership of that vehicle into his own name, and that he sold some of the items which
were identified as being specially gifted to beneficiaries under the will. There has been an
interim distribution of estate funds in the amount of $50,000 to each of the beneficiaries.

The special gifts bequeathed to Jacquelyne included a gold cross, model cars and collector
dolls. It is alleged that one of the dolls bequeathed to Jacquelyne was sold in the estate sale
conducted by David. When she received a box containing the remaining dolls, many were
damaged or destroyed because it is alleged, that they were not packaged properly. Three of
the model cars were not received by her. One was sold for $20 in the estate sale according
to a receipt provided by David.

Jacquelyne submits that David has failed to respond to correspondence and inquiries from
her counsel and has failed to provide information requested which resulted in the need to
file an Application.

Accordingly, there are two Applications before the court that were heard together.
Jacquelyne filed an Application on August 23, 2022, File No. CV-22-31298 naming David
as Respondent, in his capacity as Estate Trustee.

In her Application, Jacquelyne sought the following relief:

i) An order to compel production of records of assets owned by the deceased
including those with a designated beneficiary;

i) An order to compel the Estate Trustee to pass his accounts from February
11, 2021, to present;

iii)  An order to compel the Estate Trustee to provide her with possessions
bequeathed to her under the deceased’s will;

iv) Damages;
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V) An order that the parties be granted leave to move for further directions; and
Vi) Costs.

Jacquelyne filed her application on August 23, 2022, because as of that date, no estate
accounting had been provided, David was not responding to requests for information from
her counsel and an Application to Pass Accounts had not been filed.

By order dated October 14, 2022, King J. granted the relief sought by Jacquelyne including
the compelled production of records of assets owned by the deceased; an order that the
Estate Trustee pass his accounts; and an order that the Respondent (David) commence an
Application to pass his accounts on or before October 28, 2022 which would be heard by
special appointment on February 6, 2023 (referred to as an involuntary passing of
accounts). An order of costs was made against David personally, to be paid from his share
of the estate. The balance of the Application was adjourned to the special appointment
motion date along with the passing of accounts

David filed a Notice of Application to Pass Accounts as ordered to do by King J. (File No.
CV-22-31533). In that Application, David seeks increased costs, on a full indemnity basis
in the amount of $21,216.79 in addition to the cost of attendance at a hearing, payable from
the estate. Further he seeks compensation payable to the Estate Trustee at 2.5% in the
amount of $20,615.51.

Jacquelyne has filed an Objection to the request for increased compensation by the Estate
Trustee, and increased costs and seeks increased costs of her own in the amount of $20,573
which includes a request to be reimbursed due to a breach of fiduciary duty for the cost of
an appraisal in the amount of $1544 to replace and repair the damaged and missing dolls
and model cars, as well as the costs of those repairs, and/or replacements.

The issues that I must determine are as follows:
i) the quantum of the compensation payable to the Estate Trustee;
ii) the request for increased costs by the Estate Trustee;
iii)  the request for increased costs by Jacquelyne, and

iv) whether there has been a breach of fiduciary duty in relation to specific
bequests.

The Governing Principles

[14]

In Valard Construction Ltd. V. Bird Construction Co., 2018 SCC 8 at para. 17 the Court
set out the responsibilities of a trustee and the nature of the fiduciary’s responsibility:

.... As a matter of law, this fiduciary relationship, in turn, impresses the
office of trustee with certain duties. In particular, three duties have been
recognized in Canadian law as fundamental. First, a trustee must act
honestly and with that level of skill and prudence which would be expected
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of the reasonable person of business administering his or her own affairs.
Secondly, a trustee cannot delegate the office to another. And thirdly, a
trustee cannot profit personally from its dealings with the trust property or
with the beneficiaries of the trust.

The Court goes on to say that a beneficiary of a trust has the right to hold a trustee
accountable for its administration of the trust and to enforce the terms of the trust (see para.
18).

Beneficiaries of an estate have the right to financial disclosure relating to the assets of the
estate.

A trustee must make a proper accounting as a condition precedent to being awarded
compensation. (see: Zimmerman v. McMichael Estate 2010 ONSC 2947 at para. 34).

A trustee is not entitled to use trust property for his or her own personal benefit
(Zimmerman at para. 44).

Further, a trustee who fails to make a proper accounting may be disentitled to compensation
(Zimmerman at para. 34).

Analysis

[20]

[21]

[22]

(23]

[24]

Jacquelyne opposes the increased compensation sought by David as Estate Trustee because
it is alleged that he has not acted with loyalty and in good faith. Specifically, it is alleged
that he has used the deceased’s property as his own, namely the 1932 Chevy and trailer,
has failed to comply with specific bequests, has failed to provide information, has kept
money from the sale of estate assets for himself (the sale of the Dodge Ram truck) and has
charged personal expenses to the estate.

Jacquelyne objects to other expenses sought by the Estate Trustee such as payment of the
deceased’s cell phone for 6 months after the home was sold, when David said he kept the
phone on so he could monitor the home through security cameras set up on that phone.

Jacquelyne suggests that David has comingled estate expenses with his own. He charged
the Estate for the completion of his own taxes. The Estate was charged for lawn care
services for several months after the sale of the deceased’s home.

Jacquelyne submits that it is difficult to determine how much money David has taken from
the estate to pay off “expenses”. He has refused to provide unredacted bank records for the
period of time when the majority of the estate assets were sold between the period of June
to September 2001.

David personally paid $785 to purchase goods from the Estate sale conducted and
subsequently kept some of the proceeds from the Estate sale as well as the items sold, so it
is alleged, he kept those estate assets for himself. He also failed to account for other
collectibles that the deceased possessed and failed to provide an inventory of assets as
requested.
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David states that a Telus cellular bill dated May 12, 2022 “was included in error”, as was
cost for completion of his personal taxes and a bill from the lawn care services in the
amount of $197.75 in his accounting of expenses.

All of these issues were brought to light as a result of the order of King J. obtained by
Jacqueline and not because David as the Estate Trustee realized they were “errors”.

David submits that he has done nothing wrong. He submits that he has exercised care in
handling the assets of the Estate. Although he did not keep track of time spent, he argues
that he has expended significant time in liquidating household contents, preparing the home
for sale, attempting to sell the 1932 Chevy and acquiring appraisals. The majority of
increased compensation sought by David stems from the sale of the home ($13, 456.27).
The home was sold on November 30, 2021.

The value of the estate is approximately $368,000. The majority of the estate has been
administered with the exception of the sale of the 1932 Chevy and trailer.

There were a number of expenses incurred by David in relation to the Chevy which are
objected to by Jacquelyne. For instance, insurance beyond fire and theft, membership in
the Hagerty Drivers Club, the cost to transfer the vehicle and trailer into David’s name,
repair bills for the Chevy, and the significant cost to store the vehicle and trailer separately.

David argues that these expenses were necessary in order to prepare the vehicle for sale,
and that his father had tried to sell the vehicle for about 10 years before his death without
success. David indicates in his affidavit material that he received an offer of $30,000 for
the vehicle, subject to a 20% commission which is well below the appraised value of
$45,000, so he decided to attempt to sell the vehicle himself.

It appears however, that while David has been driving the vehicle and attending car shows,
he has made very little effort to sell the vehicle. In the two years since he became Estate
Trustee, he posted the vehicle for sale in a single location, a private Facebook Group of
1000 members. He did not post it for sale on the general Facebook Marketplace page where
known car resale sites available to the general public. He did not contact any of the
numerous auto resellers that specialize in unique or antique vehicles, including one which
is well known and is located in Chatham, Ontario. The vehicle remains either in the storage
unit, or near his residence, and according to Jacquelyne, he continues to drive it.

David had previously offered to purchase the vehicle in exchange for “estate expenses”,
however, Jacquelyne took the position that without knowing what the estate expenses were,
the offer could not properly be evaluated. In fact, the estate expenses were not identified
until after Jacquelyne filed her Application.

As of the date of this Hearing, the estate has incurred over $3800 in storage costs for the
Chevy and the trailer. The Chevy has also undergone a number of repairs. The vehicle and
trailer were removed from the deceased’s residence about a month prior to the sale of the
home. These are cited as unnecessary expenses and depletion of estate assets by
Jacquelyne.



[34]

[35]

[36]

[37]

[38]

[39]

[40]

Page: 6

Jacquelyne seeks a set off for the costs incurred to repair the vehicle after it was appraised
and found to be in excellent condition. It is Jacquelyne’s position that the costs of repairs
were incurred because David had been driving the vehicle. A review of the invoices for the
repairs conducted on the vehicle, which is located in the Estate Trustee’s Application
Record dated February 8, 2023, reflects that repairs were made to the brakes, the parking
brake cable, to check for the source of oil leaks, among other repairs. It is difficult to say
whether these repairs were necessitated because the vehicle was being driven by David or
whether they were simply necessary repairs to an antique vehicle. Certainly, the value of
the vehicle would be diminished if it required significant repairs when it was sold.

Jacquelyne is also seeking damages for breach of fiduciary duty by the Estate Trustee. This
relates to a number of collector dolls that were specifically gifted to Jacquelyne under the
terms of the will as well as missing model cars. According to her, when she received them,
many were damaged as a result of the lack of care taken in packaging them for delivery.
David denies that he caused any damage to the dolls and indicates that they were packaged
carefully, and he took reasonable steps to ensure that they were provided to Jacquelyne in
good condition.

Jacquelyne obtained an estimate to repair and/or replace the damaged dolls and seeks
restitution of the amount expended for the appraisal, namely $1554 and damages in the
amount of $3292. 82 inclusive of HST which represents the cost of replacing or repairing
the damaged dolls and missing model cars as well as $2400 for breach of fiduciary duty as
a penalty.

David maintains that many of the estate assets did not sell for their appraised value and that
he was not trying to hide assets or diminish their value, but he did his best to liquidate the
assets with the assistance of professionals.

David submits that the expense incurred in relation to Bakertilly preparing the estate
accounts in the amount of $1808.00 was for the purpose satisfying the beneficiaries in
relation to the accounts, but he acknowledges that this sum should probably be deducted
from the compensation sought by him.

Ultimately, the Estate Trustee agreed that there ought to be some adjustment to the
compensation sought as a result of the issues raised by Jacquelyne.

Counsel agreed that once these preliminary issues are determined by the court, that
submissions ought to be made in writing as to costs.

Conclusion

[41]

[42]

An Estate Trustee is entitled to fair and reasonable compensation for the time and effort
expended in dealing with the business of the estate. Misconduct by a trustee could result in
the awarding of reduced compensation or no compensation at all.

The compensation claimed by David exceeds what can be considered fair and reasonable
in the circumstances. David has provided no dockets for time spent by him on estate
business. He failed to pass accounts in a timely way and did so only after an order was
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obtained by Jacquelyne. He sold estate assets for amounts well below their appraised value
and failed to account for or has kept the proceeds from some of those sales. He charged his
own personal expenses to the estate and has essentially kept one of the main estate assets,
the 1932 Chevy for his own personal use. As I indicated above, in my view he has made
very little effort, if any, to sell the vehicle and has used it as his own. This conduct, in my
view justifies a reduction in the compensation sought by the Estate Trustee.

[ do not agree that Jacquelyne’s conduct has resulted in the matter being unnecessarily
lengthened. David took no steps to pass the estate accounts until forced to do so. He made
a number of accounting “mistakes” that included charging the estate for his own personal
expenses. All of this was brought to light because of the Application brought by
Jacquelyne.

Jacquelyne has had to expend a great deal of time and effort and incurred costs of her own
as a result of David’s failure or refusal to provide information and his delay in passing
accounts. In fact, this matter is before the court because of the order made by King J. for
the involuntary passing of accounts.

David as Estate Trustee has failed to make financial disclosure until forced to do so and
has failed to keep proper accounts.

Accordingly, in my view David is entitled to compensation from estate assets in the amount
of $12,374.22 which represents compensation at a rate of 1.5%.

Further, T am satisfied that the Estate Trustee has breached his fiduciary duty to Jacquelyne
as a beneficiary in relation to the condition in which the dolls were provided to her. She is
entitled to be reimbursed for the cost expended for the appraisal and damages for the cost
of replacing or repairing the antique dolls, which I understand have significant sentimental
value, but I decline to make an order for damages for the purpose of deterrence.

Order

[48]

[49]

[50]

The court orders that the estate accounts as filed by the Estate Trustee for the period from
February 11, 2021 to October 28, 2022 are hereby passed,;

The court orders that the Estate Trustee shall be paid as fair and reasonable compensation
for services as estate trustee of the estate and for disbursements expended in administering
the affairs of the estate the total amount of $12,374.22 (inclusive of HST);

The court orders that the Estate Trustee shall personally pay to Jacquelyne Danko the sum
of $4846.82 as a result of the breach of his fiduciary duty as reimbursement and damages.

Costs

[51]

Counsel can address the issue of costs payable in relation to both applications before the
court in writing. The written submissions shall consist of no more than 5 pages in length
exclusive of a bill of costs (which has already been provided by both parties). The
submissions should be filed within 30 days of the date of the release of this decision.
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[52] Inote as well, that some time has passed since these Applications were argued before me,
if I have failed to address any other issue, counsel can request a further appearance before
me, or address the issue in writing.

-— = Maria V. Carroccia,
Justice

Released: August 4, 2023
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